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THE IMPACT OF STRESS ON WORK SATISFACTION OF EMPLOYEES

Petruta Blaga

Prof., PhD, UMFST Targu Mures

Abstract: Job satisfaction and occupational stress are the issues on which most research in the field of
human resource management focuses. This paper aims to study professional stress, a ubiquitous
phenomenon in today's society, and job satisfaction, a key element in the effective management of human
resources. It also presents an overview of the relationship between work ergonomics and professional
satisfaction, respectively on the link between professional stress and employee job satisfaction.

Keywords: human resource management, work ergonomics, stress, satisfaction.

1. Stresul in organizatii

Stresul, in general, si cel organizational, in particular — acesta din urma fiind denumit
deseori si "ocupational" sau "profesional" — au incetat demult sd fie fenomene cu manifestare
singulara sau sa detind doar o semnificatie personald, devenind, intre timp, mai ales n conditiile
societatii actuale, omniprezente, constituind o adevarata problema sociala (Zlate, 2007).

Modul in care stresul este simtit sau experimentat de un anumit individ depinde de
caracteristicile unice ale acestuia. Pentru ca o actiune, situatie sau eveniment sa conduca la stres,
trebuie sa fie perceputa de individ drept o sursa de amenintare, schimbare sau generatoare de
ceva rau.

Stresul este legat de munca si de profesie, pentru cd mai mult de o treime din viata
oamenii o petrec la serviciu (unii continud sd lucreze si acasa, prelungind activitati nefinalizate la
unui individ si cerintele Indeplinirii unei sarcini de munca, pe de o parte, si discordanta dintre
nevoile individului si cele care pot fi satisfacute de mediul de munca din care face parte, pe de
alta parte (Boboc, 2003).

Faza cea mai periculoasa a stresului este epuizare (burnout), atunci cand se instaurcaza
"starea avansata de oboseald", depersonalizarea, reducerea sentimentului de realizare personala a
celor care lucreaza cu oamenii (Johns, 1998).

1.1. Factori, reactii si moderatori ai stresului

Factorii de stres ai muncii. Persoanele sunt supuse actiunii factorilor de stres in mod
obisnuit, atat la locul de munca, cat si in viata personald. Factorii de stres sunt acele actiuni,
situatii sau evenimente care plaseaza solicitari speciale asupra unor persoane.

Sursele stresului ocupational pot fi grupate in urmatoarele sase categorii (Cooper &
Marshall, 1976): stresori intrinseci muncii, stresori legati de rolul in organizatie, Stresori ce
rezulta din relatiile la locul de munca, stresori legati de dezvoltarea carierei, stresori legati de
structura si climatul organizational, stresori ce rezulta din conflictul munca-familie.

Este important sa se evidentieze si faptul ca diferitele evenimente ale vietii personale pot
deveni, de asemenea, factori de stres care nu trebuie neglijati. Un studiu realizat la Universitatea
din Washington de o echipd de specialisti condusd de dr. Thomas S. Holmes a pus in evidentd o
ierarhie a socurilor din viata de zi cu zi care pot induce stresul. Stabilind criteriul de referinta la
100 de puncte pentru moartea unei persoane dragi (sotul sau sotia), specialistii acestei
universitdti au evaluat cu 73 de puncte divortul, inchisoarea cu 63, concedierea cu 47,
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modificarile in situatia financiard cu 38, schimbdrile in conditiile de viata cu 25, iar Incalcarile
minore ale legii cu 11 puncte (Pastor, 2009).

Reactii la stresul organizational. Principalele tipuri de reactii la stres sunt urmatoarele
(Militaru, 2005):

— Reactiile comportamentale la stres sunt activitati practicate deschis, pe care
individul stresat le foloseste in incercarea de a face fatd stresului. Ele includ atitudini de
rezolvare a problemei, actiuni de retragere sau de utilizare a substantelor care provoaca
dependenta.

— Reactiile psihologice la stres implicd mai ales procese emotionale si cerebrale.
Reactia psihologica cea mai intdlnita este utilizarea mecanismelor de aparare — eforturile
psihologice angajate in reducerea anxietatii asociate stresului. Mecanismele de aparare se
dovedesc a fi reactii utile in vederea reducerii temporare a anxietatii, aducand beneficii atat
individului, cat si organizatiei.

— Reactii fiziologice la stres. Exista dovezi ca stresul generat de munca se asociaza
cu functionarea neregulatd a inimii, tensiune arteriald ridicatd, puls accelerat, colesterol,
transpiratie, hiperaciditate gastrica. Stresul a mai fost asociat si cu declansarea unor boli
respiratorii sau infectii bacteriene.

Moderatorii stresului. In cadrul literaturii de specialitate au fost identificate o serie de
conditii, comportamente si caracteristici care au o influentd semnificativd asupra senzatiei de
stres. Cel mai importanti factori care modificd efectul stresului ocupational asupra indicatorilor
sanatatii sunt:

— genul — stresul in munca si vulnerabilitatea fatd de munca determind o imagine
diferitd in cazul celor doud sexe. Un studiu efectuat in anul 2006 aratd ca barbatii sunt mai
sensibili din punct de vedere psihic decat femeile fatd de cerintele psihologice in munca, dar
si fata de un suport social redus din partea colegilor si al managementului.

— statutul socioeconomic — este cunoscut faptul ca prevalenta multor stresori legati
de munca difera in functie de statutul social, definit prin nivelul de educatie, cel ocupational
sau pe baza venitului. Cercetarile au aratat cd majoritatea stresorilor ocupationali sunt mai
frecvent intalniti in randul persoanelor din clasele de jos, vulnerabilitatea cardiovasculara
fatd de stresul muncii fiind mai mare in cazul aceleiasi categorii sociale (Avram & Cooper,
2008).

— suportul social — poate fi definit prin confortul, asistenta sau informatiile primite
prin contact formal sau informal intre indivizi sau grupuri. Este eficient pentru ca anihileaza
impactul negativ al factorilor de stres prin oferirea unui grad de predictibilitate, configurarea
unui scop si inducerea sperantei in situatii amenintatoare si suparatoare (Popescu, 2010).

— factorii de personalitate — influenteaza modul cum reactioneaza indivizii in cazul
stresului ocupational. Cele cinci mari dimensiuni ale personalitatii sunt: extroversiunea,
stabilitatea emotionald, agreabilitatea, constiinciozitatea si deschiderea catre experimentare.

1.2. Strategii de management al stresului

Un manager abil nu ignord niciodatd problemele legate de randament sau absenteism,
abuzul de medicamente la locul de muncd, descresteri ale performantei, reducerea calitatii
productiei sau orice alt element ce conduce la neindeplinirea obiectivelor organizatiei.
Managerul eficient le considerd drept simptome si incearca identificarea si corectarea
principalelor cauze care le-au declansat.

Primul pas 1n orice incercare de a face fata stresului il reprezintd recunoasterea faptului ca
acesta exista. Odata Indeplinit acest pas, numeroase abordari si programe de management al
stresului organizational pot fi activate. Managementul stresului presupune proceduri de ajutare a
oamenilor sa faca fatd in mod eficace sau sa reduca stresul deja experimentat (Popescu, 2010).

In literatura de specialitate, strategiile de management al stresului organizational se
stabilesc in functie de nivelul la care acestea sunt amplasate: organizational — dependent de
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(Zlate, 2007).
Principalele strategii organizationale de management al stresului includ:

a. Pregatirea pentru stres — presupune prezentarea realista a postului, specificarea
clard, Tnainte de angajare, a naturii muncii. Prezentdarile realiste permit candidatilor care nu se
simt capabili sd facd fatd stresului sa ia decizii in cunostintd de cauza. Prezentarile realiste
pot informa si candidatii la promovare si transfer intern asupra posibililor factori de stres la
noul post.

b. Reproiectarea postului — organizatiile pot reproiecta posturile pentru a reduce
unele dintre caracteristicile lor stresante. In practica, cele mai multe eforturi organizate de
reproiectare au urmarit imbogatirea posturilor de la nivelul operational, facandu-le mai
stimulative si mai interesante. Acest scop este in general realizat dandu-li-se angajatilor mai
mult control asupra ritmului muncii lor, permitandu-le sa foloseascd mai multe din
capacitdtile si talentele lor.

c. Politici de personal "family friendly" — includ o combinatie de suport social,
suport material si flexibilitate in adaptarea la nevoile angajatilor: distribuire de brosuri care
trateaza relatia serviciu-familie, angajare de psihologi/asistenti sociali ce acorda consiliere
varstnicilor, construire de crese de zi ale companiilor pentru copiii angajatilor, program
flexibil, politici de Invoiri (Johns, 1998).

d. Programe de management al stresului — programele de asistentd pentru angajati si
programele de binefacere. Majoritatea programelor de asistensa a angajatilor sunt concepute
pentru a face fata unei game largi de probleme legate de stres de munca si stres din afara
muncii, inclusiv dificultdti comportamentale si emotionale, abuzul de substante interzise,
discordie in familie etc. Programele de binefacere se concentreaza pe problemele de sanatate
fizica si mentald a angajatilor: programe cele care pun accentul pe identificarea si controlul
hipertensiunii, renuntarea la fumat, fitness si exercitii fizice, nutritie si controlul dietei si
managementul stresului.

e. Programele de fitness — mecanismul de baza implica relaxarca musculara,
modificarea chimismului sanguin si simpla distragere de la problemele zilnice. Studiile au
aratat cd antrenamentele de fitness Se asociazd cu o dispozitie mai bund, o parere mai buna
despre sine, absenteism redus si raportarea unor performante profesionale mai bune (Johns,
1998).

Cele mai des utilizate abordari individuale de management al stresului sunt:

a. Tehnici cognitive. Gandurile oamenilor, sub forma asteptarilor, credintelor si
presupunerilor reprezintd etichete aplicate unor situatii, iar aceste etichete provoaca
raspunsuri emotionale in situatiile respective. Tehnicile cognitive se bazeaza pe schimbarea
acestor etichete sau perceptii, astfel incat oamenii sd aprecieze diferit situatiile. Aceste
tehnici de reapreciere se centreazad pe inlaturarea distorsiunilor cognitive precum exagerarea,
generalizarea sau personalizarea.

b. Tehnici de relaxare. Scopul acestei abordari este acela de a reduce nivelul de
tensionare al unei persoane si de a-i induce acesteia o stare de spirit mai calma, atat la nivel
psihologic, cat si la nivel fiziologic. Tehnicile de relaxare includ: exercitii de respiratie,
relaxare a muschilor si o varietate de strategii de relaxare psihica, incluzdnd imagistica si
vizualizarea.

C. Meditatia. Multe dintre formele meditative care au atins diverse grade de
popularitate sunt derivate din filozofiile din Est: Meditatia Zen si Nam Sumran, meditatia
Sikh, meditatia transcedentald. Un numar suficient de oameni raporteaza meditatia ca fiind
eficientd in managementul stresului.

d. Biofeedback. Indivizii pot fi invatati sd-si controleze o serie de procese interne ale
organismului. In cadrul biofeedback-ului sunt detectate mici schimbari la nivelul
organismului uman, avantajul fiind acela ca prezintd date precise despre functiile corpului
uman (Popescu, 2010).



e. Suportul social. Cercetarile au demonstrat faptul ca oamenii care sunt intr-o retea
sociala puternica fac fatd mai bine evenimentelor stresante, reteaua de relatii sociale
actionand ca un tampon mpotriva stresului (Johns, 1998).

Programele de management al stresului ocupational se pot clasifica si dupa momentul
realizarii interventiei: preventia primara are ca scop reducerea sau eliminarea stresorilor,
preventia secundara are ca obiectiv prevenirea Tmbolnavirii angajatilor care lucreaza in conditii
cu un nivel ridicat de stres si preventia tertiara vizeaza tratarea si reabilitarea salariatilor ce
prezintd imbolndviri cauzate de stresul organizational. Literatura de specialitate evidentiaza ca
majoritatea programelor de management al stresului se incadreaza in categoria preventiei
secundare si tertiare, deci vizeaza tratarea efectelor nefaste ale stresorilor ocupationali si nu
reducerea lor (Avram & Cooper, 2008).

1.3. Tehnostresul, ca formd particulard a stresului

Cu ajutorul aplicatiilor de gestiune a fluxului de lucru, calculatoarelor portabile,
dispozitivelor de comunicare, programelor ce permit lucrul in regim de colaborare si al retelelor
de calculatoare, angajatii organizatiilor pot accesa rapid si usor informatii, pot munci de oriunde,
pot schimba informatii cu colegii in timp real. Insa, aceleasi tehnologii insa ii pot face sa se simta
obligati sa raspunda in timp real informatiilor legate de locul de munca sau s efectueze mai
multe sarcini in acelasi timp. Asa a luat nastere, in ultimii ani, fenomenul denumit "tehnostres"
(Tarafdar, Tu, Ragu-Nathan & Ragu-Nathan, 2011), care se manifestd in doua moduri distincte:
prin efortul de a accepta tehnologia informatica, pe de o parte, si supra-identificarea cu aceasta,
pe de alta parte (Brod, 1984).

Factorii care favorizeaza aparitia tehnostresului in organizatii (technostress creators)
sunt urmatorii (Tarafdar, Tu, Ragu-Nathan & Ragu-Nathan, 2011):

— Supraincarcarea tehnologica (techno-overload) — descrie situatiile in care
utilizarea noilor tehnologii informationale constringe angajatii sd lucreze mai mult si intr-un
ritm mai alert.

— Invazia tehnologica (techno-invasion) — descrie situatiile in care angajatii pot fi
gasiti/contactati oriunde si oricand 1n caz de necesitate, acestia simtind nevoia de a fi mereu
conectati. Aceastd conectivitate continua este generatoare de frustrare si stres.

— Complexitatea tehnologica (techno-complexity) — descrie situatiile in care
complexitatea noilor tehnologii informationale obligd angajatii sd depund un efort
suplimentar si sd aloce timp pentru a invata si intelege modul de utilizare al acestora. Studiile
au ardtat ca angajatii pot dezvolta fobie, frica, anxietate atunci cand sunt nevoiti sd utilizeze
tehnologii pe care le percep a fi complexe.

— Nesiguranta tehnologica (techno-insecurity) — apare 1in situatiile in care
utilizatorii se simt amenintati cu privire la pierderea locurilor de muncd in favoarea altor
persoane (mai tinere) care inteleg si utilizeaza mai bine noile tehnologii.

— Incertitudinea tehnologica (techno-uncertainty) — se refera la contextul in care
schimbarea si actualizarea continua a sistemelor informatice nu ofera posibilitatea acumularii
de experientd, cunostintele acumulate devenind rapid invechite. Necesitatea actualizarii
continue a cunostintelor poate genera anxietate, frustrare, conflicte interpersonale,
insatisfactie Tn munca.

Factori demografici. Sexul si increderea in capacitatea de utilizare a calculatoarelor au o
influenta majora asupra tehnostresului resimtit de individ. Astfel, barbatii sunt mai afectati de
noile tehnologii decat femeile, iar persoanele cu o mai mare incredere in capacitatile proprii de
utilizare a noilor tehnologii resimt mai putin tehnostresul. Varsta, educatia, experienta in IT sunt
factori demografici cu influentd minora asupra tehnostresului. Rationamentul intuitiv sugereaza
ca tinerii, fiind mai familiarizati cu tehnologia, sunt mai putin afectati de fenomenul
tehnostresului. Insa si persoanele mai in vArsti au capacitatea de a gestiona mai bine stresul
provocat de noile tehnologii datoritd maturitatii acestora. Persoanele cu educatie de nivel
superior sunt mai des expuse noilor tehnologii, acestea resimtind mai putin tehnostresul. Indivizii

10



cu experientd in IT sunt familiarizati cu schimbarile frecvente din domeniu, fiind mai putin
afectati de tehnostres (Tarafdar, Tu, Ragu-Nathan & Ragu-Nathan, 2011).

S-au identificat patru tipuri de mdsuri organizationale de combatere a cauzelor si
efectelor tehnostresului (technostress inhibitors): facilitarea invatarii, furnizarea de suport
tehnic, facilitarea implicarii tehnologice, sprijinirea inovarii (Tarafdar, Tu, Ragu-Nathan &
Ragu-Nathan, 2011).

2. Satisfactia la locul de munca

2.1. Factori, teorii si evaluarea satisfactiei muncii

Problema satisfactiei in munca ocupa un loc central in cadrul cercetarilor din domeniul
psihologiei muncii, avand implicatii serioase asupra comportamentului angajatilor si constituind
totodatd un punct de interes si pentru manageri, deoarece gradul de satisfactie are un efect direct
asupra profitului inregistrat de organizatie. Satisfactia in munca se refera la ceea ce simt oamenii
cu privire la slujba lor, modul in care angajatii isi percep slujba — multumitoare (satisfacatoare)
sau nemultumitoare (nesatisfacitoare). In general, satisfactia in munci este consideratd a fi o
variabila atitudinala (Avram & Cooper, 2008).

In literatura de specialitate se deosebesc doud aspecte ale satisfactiei (Johns, 1998).
Primul dintre acestea poate fi numit satisfactia de fateta (satisfactie de imagine), care abordeaza
tendintele individului de a fi mai mult sau mai putin satisfacut de diferitele aspecte ale muncii
sale. Cercetarile sugereaza faptul ca cele mai relevante atitudini fatd de munca sunt continute de
un grup relativ mic de fatete: munca insasi, salariul, oportunitati de promovare, conditiile de
lucru, supravegherea, colegii de munca, siguranta locului de munca (Popescu, 2010). Se poate
concepe si o satisfactie generald, un indicator global al satisfactiei unei persoane fatd de munca
ei, care traverseaza diferitele fatete. Satisfactia generala este o medie sau un total al atitudinilor
pe care le au indivizii fati de diferitele aspecte ale muncii lor. In aceste conditii, este foarte
posibil ca doi angajati sd simta acelasi nivel de satisfactie generala, dar din motive total diferite.

La diferentierea satisfactiei generale de satisfactia de fatetd au contribuit mult si
instrumentele folosite in cercetarea satisfactiei. In cele mai multe cazuri, satisfactia in munca este
masurata prin chestionarea persoanelor in legitura cu munca pe care o presteaza.

Principalele chestionare de evaluare a gradului de satisfactie profesionald sunt (Avram
& Cooper, 2008):

— Indexul Descriptiv al Posturilor (JDI — Job Description Index) este unul dintre
cele mai populare chestionare utilizate in scopul evaluarii gradului de satisfactie in munca.
promovare, supravegherea si colegii. Angajatilor li se cere sd raspundd cu "Da", "Nu" sau
"Nu stiu" pentru a ardta daca un cuvant particular sau o propozitie descrie o fateta particulard
a muncii lor. Sistemul de punctaj oferd un indice de satisfactie pentru fiecare fatetd. Se poate
calcula si 0o masurd generala a satisfactiei prin adunarea indicilor separati ai fatetelor.

— Chestionarul  Satisfactiei  Minnesota (MSQ — Minnesota Satisfaction
Questionnaire). Are doua variante: o varianta scurtd compusa din 20 itemi si o varianta lunga
de 100 de itemi. In cazul acestuia, cei chestionati aratd cat sunt de satisficuti de diferitele
aspecte ale muncii lor pe o scald care se intinde de la "foarte satisfacut" panad la "foarte
nesatisfacut".

Factori determinanti ai satisfactiei in muncd. Satisfactia muncii este influentata, in sens
pozitiv sau negativ, facilitator sau perturbator, de o multitudine de factori.

S-au identificat trei factori determinanti ai satisfactiei in munca (Johns, 1998):

— Discrepanta. Teoria discrepantei afirma cd satisfactia in munca isi are originea in
discrepanta dintre rezultatele dorite ale muncii si rezultatele care se percep a fi fost obtinute.
In general, salariatii care isi realizeaza cit mai multe dintre dorintele lor legate de munca vor
prezenta o mai mare satisfactie generala fatd de aceasta.

— Corectitudinea. Aspectele corectitudinii afecteaza atat ceea ce oamenii vor de la
posturile lor, cat si modul in care reactioneazd la contradictiile inevitabile din viata
organizatiilor.
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— Caracterul. Cercetarile recente asupra caracterului si a satisfactiei in munca s-au
focalizat asupra a doua trasaturi de caracter: tendinta generald a unei persoane de a raspunde
pozitiv sau negativ la mediu si existenta unei gandiri realiste (cei care o posedad avand sanse
mai mari de a fi satisfacuti), dar si a unei gandiri disfunctionale ce caracterizeaza gindirea
depresiva, fapt care atrage dupa sine nefericirea si insatisfactia.

Se considera cda abordarea temperamentald a satisfactiei muncii este discriminatorie,
deoarece, 1 se poate refuza unui om dreptul de a fi incadrat in munca pe considerentul ca are o
predispozitie negativa, ceea ce il face sa fie mai nemultumit decat altii. Managerii nu trebuie sa
porneasca de la prejudecata cd cei inclinati spre satisfactie vor fi neapdrat eficienti, iar cei
predispusi spre insatisfactie vor fi ineficienti, atata timp cat nu exista date suficiente care sa
dovedeasca legatura cauzald dintre predispozitiile spre satisfactie/insatisfactie si performanta
individului (Zlate, 2007).

Teorii ale satisfactiei muncii (Zlate, 2007) sunt:

e Teoria lui Schaffer (1953) porneste de la ideea ca anumite caracteristici obiective
ale muncii reprezinta doar o parte a factorilor ce influenteaza satisfactia, pe langa acestea
existand variabile intraindividuale care contribuie semnificativ la satisfactia sau insatisfactia
unei persoane. Cand anumite nevoi individuale nu sunt satisfacute, se creeazd o stare de
tensiune direct proportionala cu deficitul de satisfacere a nevoii respective. Similar cu teoria
lui Maslow, aceasta teorie cuprinde 12 trebuinte de baza a caror satisfacere sau nesatisfacere
determina incordarea (insatisfactia) sau lipsa ei (satisfactia) (Avram & Cooper, 2008).

o Teoria bifactoriala (1959), formulatd de Herzberg, Mausner si Snyderman
utilizeaza metoda incidentului critic (adaptatd) In vederea stabilirii factorilor satisfactiei si
insatisfactiei in munca. Autorii au identificat doud categorii de factori: unii care produc
satisfactie si altii care produc insatisfactie. Prima categorie cuprinde cinci factori (realizarea,
recunoasterea, munca in sine, responsabilitatea, avansarea) ce produc satisfactie si au fost
denumiti factori de valorizare sau de continut. Cea de-a doua categorie cuprinde tot cinci
factori (politica unitatii, competenta tehnica, remunerarea, relatiile interpersonale, conditiile
muncii) ce produc insatisfactie si au fost denumiti factori de ambianta, de context sau de
igiend. Autorii au ajuns la concluzia ca factorii de ambiantd nu au nici un rol in producerea
satisfactiei, asigurarea lor suprimd insatisfactia, dar nu genereaza automat o stare de
satisfactie.

e In 1978, psihologul american F.J. Landy propune un mod de abordare a
satisfactiei radical diferit, incercand sa raspunda la urmatoarele intrebari: Ce se intampla cu
satisfactia de-a lungul timpului? Ce anume explica variatia sau constanta nivelului ei? Landy
considera ca echilibrul emotional al omului este extrem de important pentru functionalitatea
lui normald. El incearcad sa depisteze mecanismul in stare sa asigure echilibrul emotional,
formuland teoria proceselor oponente, care arata cum se schimba satisfactia de-a lungul
timpului, in raport cu o serie de elemente.

e La baza teoriei compararii interpersonale (1979) sta credinta in faptul ca
satisfactia/ insatisfactia apare in urma comparatiilor pe care oamenii le fac in raport cu altii in
privinta sentimentelor privind satisfactia muncii. O persoana care observa alte persoane care
lucreaza in locuri de munca similare cu al ei poate deduce cat de satisfacute sunt aceste
persoane. Comparandu-se cu acestea, poate stabili dacd ea insdsi este satisfacutd sau
nesatisfacuta.

e Teoria compararii intrapersonale (1980) este asemanatoare cu teoria compararii
interpersonale, cu diferenta ca individul nu se mai compard cu altul, ci cu sine insusi.
Individul compara ceea ce isi doreste cu ceea ce primeste, altfel spus, ceea ce ofera si ceea ce
obtine n urma efortului depus. Cu cét discrepanta dintre "intrari" si "iesiri" este mai mica, cu
atat gradul de satisfactie este mai mare si invers, dacd discrepanta este mare, atunci gradul de
insatisfactie va fi la fel de mare. Teoria este intalnitd in literatura de specialitate si sub
denumirea de "teoria discrepantei” (Zlate, 2007).
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Consecintele insatisfactiei Tn munca se concretizeaza in absenteism, fluctuatie de personal
st scaderea performantelor (Johns, 1998).

Se pune intrebarea daca satisfactia inaltd conduce la o performantd nalti. Un mare
numar de lucrari de cercetare aratd ca relatia dintre satisfactie si performanta este pozitiva, dar de
obicei foarte redusi si adeseori inconsecventi. In ultimii ani, ipoteza "satisfactia determina
performanta" a fost inlocuitd cu asa-numita ipoteza “performanta determina satisfactia”, care
afirmad ca realizarea unei performante Tnalte este cea care conduce la o inalta satisfactie a muncii.
Performanta ar parea ca duce la satisfactie atunci cand performanta este urmata de recompense.

Evaluarea si cresterea nivelului satisfactiei muncii. Studiile de satisfactie profesionala
reprezintd un element-cheie in managementul eficient al resurselor umane si trebuie considerate
niste instrumente manageriale ce permit conducerii s afle starea de fapt din cadrul companiei pe
care 0 conduc si oferd posibilitatea implementarii unor remedii sau solutii bazate pe o
identificare clara a nevoilor sau a insatisfactiilor din cadrul companiei (Avram & Cooper, 2008).

Studiile de satisfactie profesionala capata relevanta si importantd doar in situatia in care
rezultatele lor sunt obtinute pe baza unor instrumente valide si fidele. Chestionarea angajatilor in
legaturd cu munca presteatd este consideratd a fi cea mai raspanditd metoda de evaluare a
satisfactiei profesionale. Aceste studii pot constitui punctul-cheie in stabilirea politicilor
motivationale si a sistemelor de recompensare eficiente. Rezultatele lor pot constitui inputuri de
mare valoare in stabilirea planurilor de management al resurselor umane si in alocarea bugetelor
destinate bonificarii si compensarii adecvate a salariatilor (Avram & Cooper, 2008).

Preocupadrile manageriale de crestere a nivelului satisfactiei muncii Incep cu aspecte
fizice elementare (micsorarea riscului de accidente, a nocivitatii, asigurarea conditiilor de
temperaturd si zgomot normale din punct de vedere uman, imbunatatirea calitatilor estetice ale
locurilor de munca), continud cu o noud conceptie, ergonomicd, a muncii (unelte si masini

e e

e v,

satisfactiei muncii aflate la indemana fiecaruia angajat:
— alegerea profesiei si a locului de muncad in functie de propriile aptitudini si
inclinatii,
— infrumusetarea locului de munca,
— asigurarea satisfactiel muncii bine facute,
— participarea activa la rezolvarea problemelor colectivului si ale intreprinderii,
— acordarea unei atentii speciale relatiilor cu oamenti.

2.2. Relatia dintre ergonomia muncii si satisfactia profesionald

Ergonomia reprezinta o orientare majora, o parte integrantd sau o componentd aparte a
managementului resurselor umane, care in tarile dezvoltate si-a castigat deja statutul de domeniu
primordial de preocupari si de efervescenta stiintifica si profesionala.

Aparitia ergonomiei este rezultatul unei lungi evolutii istorice, fiind marcatd de
incercdrile de a se gasi metode care sd mareasca dexteritatea si eficienta muncii efectuate.
Interesul stiintific pentru ergonomie a crescut dupa al Doilea Razboi Mondial, cand s-a dovedit
ca folosirea echipamentelor militare, din ce in ce mai sofisticate, era compromisa de lipsa de
interes fata de interfata om-masind. Prin urmare, ergonomia s-a dezvoltat din probleme militare,
avand la origine, printre altele, psihologia experimentald si ingineria sistemelor. Stiinte
precursoare ergonomiei sunt, de asemenea, managementul stiintific, dezvoltat de Frederick
Taylor, si studiul muncii, dezvoltat de Frank si Lilian Gilbreth, care s-au bazat pe constientizarea
faptului ca productivitatea poate fi imbunatatitd prin redefinirea modului in care este realizata
munca (Manolescu, Lefter & Deaconu, 2010).

Cu toate ca, in prezent, nu existd o definitie oficiald unanim acceptatd a ergonomiei,
aceasta poate fi definitd ca o stiinta interdisciplinara care are ca obiect studiul factorilor de
solicitare a omului in timpul activitatii, in scopul mentinerii capacitatii de munca la un nivel cat
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mai ridicat pe toata durata schimbului de munca si al realizarii, pe aceasta baza, o obiectivelor
propuse (Manolescu, Lefter & Deaconu, 2010).

In ceea ce priveste obiectul de studiu al ergonomiei, L.J.F. Alvarez considerd ca
ergonomia se ocupa cu examinarea conditiilor de muncd In scopul obtinerii unei mai bune
armonii intre om si mediul in care lucreazi, obtinand si conditii optime de eficient si confort. in
conceptia aceluiasi autor, ergonomia are ca prioritati protectia si confortul omului in munca,
intrucat etica ergonomiei pretinde conditii de munca mai bune care se pot imbunatati fara
neglijarea celorlalte criterii, la fel de importante, precum:

— cresterea rezultatelor organizatiei in termeni de randament si eficacitate
— cresterea sigurantei si a interesului intrinsec al muncii
— cresterea satisfactiei si confortului in munca.

Ergonomia este preocupatd de realizarea unui echilibru intre cele trei criterii mentionate,
acestea reprezentand "triunghiul ergonomiei* (Manolescu, Lefter & Deaconu, 2010).

Un punct de vedere apropiat este exprimat de Diego Gonzales Maestre, in opinia caruia
obiectivul general al ergonomiei este dat de configuratia sistemelor de munca in asa fel incat
acestea si fie sigure, productive si confortabile. In opinia lui Martin Helander, siguranta,
productivitatea si satisfactia operatorului sunt scopuri majore, dar comune, pe care ergonomia
trebuie sa le realizeze. Asa cum reiese din obiectul de studiu, pe langa proiectarea
echipamentelor si a mediului de munca, sporirea eficientei si eficacititii muncii, proiectarea
sistemelor de munca astfel incat bunastarea fizica si mentala a omului sa fie asigurate, ergonomia
urmdreste si imbunatdtirea anumitor valori umane dorite, precum calitatea vietii, reducerea
stresului sau cresterea satisfactiei la locul de munca (Manolescu, Lefter & Deaconu, 2010).

2.3. Influenta stresului asupra satisfactiei la locul de muncd

De-a lungul timpului mai multe studii de specialitate au incercat sd stabileascad inclusiv
legatura dintre satisfactia Tn munca si stresul profesional, ajungand la concluzia ca intre stres si
satisfactia la locul de munca exista o relatie stransa, inversa.

In general, stresul ocupational are un efect negativ asupra satisfactiei in munca,
persoanele care se confruntd zilnic cu un nivel de stres mai accentuat avand tendinta de a gasi
locurile de munca mai putin satisfacatoare. Principalii factori inductori de stres la locul de munca
asociati cu insatisfactia in munca sunt urmatorii: conditiile de munca, volumul de munca, ritmul
de munca alert, conflictul de rol, relatiile interpersonale (lipsa unui suport social), controlul
redus, conflictul intre munca si familie (lipsa unui echilibru intre munca si viata personald).

In urma dezvoltarii fulgeritoare in decursul ultimilor ani a tehnologiei informationale, tot
mai multe persoane se confrunta cu o forma particulard a stresului, denumita tehnostres sau stres
provocat de raspandirea noilor tehnologii informationale.

Satisfactia Tn munca este un aspect deosebit de important al activitatii profesionale, avand
consecinte atat in plan personal, cat si asupra organizatiei in care se desfdsoard activitatea. Asa se
explica existenta In societatea contemporana a unei preocupari din ce in ce mai intense de a spori
alaturi de eficienta economicd a muncii si eficienta umand a acesteia, in sensul cresterii
satisfactiei muncii. Preocuparile manageriale de crestere a nivelului satisfactiei muncii sunt
importante mai ales in conditiile In care satisfactia la locul de munca este direct implicata in
variatiile productivititii muncii.

Concluzii

Satisfactia in munca si stresul profesional sunt doud aspecte asupra carora se
concentreaza cea mai mare parte a cercetarilor din domeniul managementului resurselor umane.

In conditiile societitii actuale stresul profesional este departe de a fi doar un fenomen cu
manifestare singulara. Acesta a devenit omniprezent, afectand orice angajat, indiferent de nivelul
ierarhic al acestuia. Stresul profesional apare indiferent de domeniul de activitate sau de marimea
organizatiei, iar efectele negative ale acestuia nu se manifesta numai la nivelul indivizilor, ci si la
nivelul organizatiei sau chiar al economiei nationale.

Numeroase studii au ajuns la concluzia ca lipsa satisfactiei poate fi si ea o sursa de stres,
in timp ce un nivel ridicat al satisfactiei in muncd poate atenua efectele stresului. Astfel s-a
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dovedit faptul cad satisfactia in muncd poate reduce, la randul ei, stresul profesional. Odata
demonstratd interdependenta dintre aceste variabile, cercetdtorii au ajuns la concluzia ca
strategiile de management al stresului organizational pot avea un efect pozitiv si asupra
satisfactiei Tn munca, iar preocupdrile manageriale de crestere a nivelului satisfactiei muncii pot
reduce stresul organizational (Ahsan, Abdullah, Fie, Alam, 2009).
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Abstract: For criminology science, the problem of the causal nature of crime has proven to be not only
complicated but also essential. The criminologist researcher is the one who will face both the difficulties
related to the complexity of the studied phenomenon and those related to the reconstruction of that
realities that preceded the criminal act, those causes, conditions and factors that determine and generate
it. The criterion of the causality of the criminal phenomenon was used especially by historians of
criminology, through the process of including criminological doctrines and theories in various
orientations or schools of criminology that appeared over time.

A systemic analysis of crime involves the delimitation of the individual case and the identification of those
processes and contexts which, through their social impact and statistical repeatability over time, become
causes and conditions necessary and sufficient for the production of the criminal act. The causes and
conditions thus reach relationships of ambivalence and probability, which is why they are called social
factors of crime or criminogenic factors.

In this paper we try to identify and expose the main factors that represent both the general causes of the
crime phenomenon and the factors of the individual criminal act.

Keywords: crime, criminality, causes, determinism, factors of criminality.

1. Short appreciations

As an autonomous science in the system of sciences, criminology requires the analysis of
the causes of the phenomenon or phenomena that represent its area of concern. A requirement
imposed by the reason of this science to distinguish beyond all appearances, to particularize,
ascertain and explain the essence of the criminogenic phenomenon.

For criminology, the problem of the causal character of crime is not only complicated but
also essential. On the one hand, the criminological explanation emphasizes both the subjectivity
of the facts and the conditions of their production, substantiating the influence of crime and its
social consequences. On the other hand, the description of the criminological phenomenon is
represented by the component that effectively presents the phenomenon under study, its state and
dynamics, but also explains the determination and material conditioning, the goals and the
phenomenology of the actions. Thus, the study of the dynamics of the criminogenic phenomenon
contributes to the establishment of significant determinations and causalities between the
categories of criminals and non-criminals, and the conditioning explains the individual's
belonging to the social environment that creates the conditions for human coexistence.

The criterion of the causality of the criminal phenomenon was used especially by
historians of criminology, through the process of including criminological doctrines and theories
in various orientations or schools of criminology that appeared over time. Being the concrete
expression of a set of illegal acts, which affect social values protected by law, the criminal act
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involves a variety of causes and complex conditions, so that ranking and evaluating their role
and importance in committing the crime are difficult operations®.

In order to explain the criminogenic phenomenon, criminological researchers took into
account both the factors (causes and conditions of crime) , that contributed to the appearance of
delinquent behavior and the establishment of their role as a cause or a favorable condition. At the
theoretical level, in the treatment of the phenomenon of causality, a series of criteria necessary to
identify the contributing factors are frequently indicated, namely: the factors must be associated
or be in connection with delinquency; factors to precede delinquency; the connection between
the contributory factors (which express the cause) and delinquency (which is their effect), not
disappear if other factors intervene. It is considered that, whenever a connection is established
between the factors contributing to delinquency (its causes), that combine in a differentiated way
and delinquency or criminal act (the actual effect), we are in the presence of a causality report in
criminology.

2. What exactly could be causes of crime

The scientific approaches of criminology, which capitalize on all the research results of
other sciences in the field, offer a complex picture of the causality of the criminal phenomenon,
in which biological, social, psychological and legal factors interfere differently. Which requires
that its etiological analysis be carried out both in terms of criminality as a social phenomenon,
and in that of the delict as an individual act.

The situation and dynamics of crime are marked by necessity (which allows configuring
the way a certain phenomenon occurs), and by chance, which expresses the specific way in
which it occurs. They are phenomena with contributory efficiency, alongside with the cause, and
the necessary and sufficient conditions, which create the concrete possibility of producing the
effect and which reduce the role of chance, but also the conditions represented by chance.

In addition to the individual case, there are contexts that, through their social impact and
statistical repeatability over time, become necessary and sufficient causes and conditions for
committing the crime. These causes and conditions are called social factors of crime or
criminogenic factors.

In the process of classifying criminogenic factors, the difficulty is generated not only by
their variability but also by the fact that crime is the result of their joint action. Of course, a
precise interpretation and quantification of the role of these factors is almost impossible, so their
individual approach must be understood in its pedagogical sense.

According to the French sociologist criminologist Jean Pinatel, criminogenic factors are
grouped into geographical, economic, cultural and political factors, so that he invokes the
research of statisticians who formulated the thermal law of crime, of criminologists who invoked
the role of physical or cosmo-telluric factors, of economic or cultural ones.

Scientific studies show that there are criminogenic factors that can be included in various
categories, and factors that can be analyzed both as general causes of crime and as factors of the
individual criminal act. For such considerations, a more succinct analysis of the factors that
determine crime as a social phenomenon is carried out, being classified into groups of economic,
demographic, cultural and political factors.

One of the generally accepted economic theories is the one that claims that the economic
base is what determines the social, political, cultural and institutional superstructure, so that the
economic state of a state or an area can determine types of human behavior, including deviant
ones. Other sociological studies and researches have highlighted that, given the complexity of
the criminal phenomenon, it can be generated both by prosperity and well-being and by poverty.
Certainly, the conceptions of anthropological origin, related to the implications of poverty on

! Raymond Gassin, Criminologie, édition 1V, Editeur Dalloz-Sirey, Paris, 1997, p.238; Lucretia Dogaru,
Criminology, Second edition, Pro Universitaria Publishing House, Bucharest, 2019, p.82-84; Meredith
M. Rountree, Criminology Overview, Encyclopedia of Violence, Peace, & Conflict (Second Edition), Volume 1,
Elsevier, 2008, p. 499-506.

? Lucretia Dogaru, Criminology, Pro Universitaria Publishing House, Bucharest, 2017, p.80-82.
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human behavior, also had the merit of bringing to the center of attention the importance of
studying this condition as a socio-cultural problem and not exclusively an economic one.
Furthermore, various studies have shown that the state of poverty is not a determining cause of
crime, but a favorable condition for it.

There are researches and studies that included in the group of economic factors with a
more pronounced criminogenic nature, phenomena such as industrialization, unemployment and
the standard of living.

Industrialization has always been a factor of economic and social progress, but it has
always been accompanied by an increase in crime, due to its secondary effects. As well as other
approaches have focused on the deterministic relationship between unemployment and crime.
Unemployment or the lack of professional employment, is that social condition capable of
inducing a triple effect on crime, namely, undermining and destabilizing communities, affecting
the family standard of living, and opening the facility to slip into delinquency.

Another real factor that could affect the tendencies towards deviance and violence is
considered to be the standard of living, a factor that includes poverty but also the condition of
those people who, without being poor, are possessed by the desire to get rich at any cost, so they
resort to delinquency.

Poverty, which can lead some individuals to deviance, has both an objective economic
dimension, related to an average standard of living in a given society or era, and a spiritual,
subjective dimension, which refers to the individual's perception of to its economic status. Most
of studies have shown that the decline in the standard of living of disadvantaged social categories
is accentuated during economic crises, when they are at the limit of the risk of committing
antisocial acts.

The scientific researches of the relationships between demographic factors and crime has
a statistical side that shows that the phenomenon of the birth rate increase, the demographic
structure, the geographic and social mobility of the population are relevant criminogenic factors.
In criminology it is generally accepted the idea that crime is a more frequent phenomenon in
more populated areas and regions.

Different theoretical perspectives predict a relationship between population size and
crime, with more people in an area leading to more crime in that area, in the case of cities,
population size is a strong predictor of crime®. Anyway, most authors support the idea that
demographic explosions are followed by significant increases in delinquency, especially juvenile
delinquency, the relationship between these two being considered predominantly indirect, since
other factors (such as family, school, mass media, religion, social environment, etc.).

Social mobility, a phenomenon that involves the movement of the population
geographically (associated with the process of legal or clandestine migration), has often caused
qualitative changes in interpersonal relations, in the structuring of groups and in the development
of human personality®.

Obviously, the consequence of this phenomenon is cultural pluralism, the overlapping of
norms and values that govern human behavior, a favorable opportunity for the manifestation of
the conflict of cultures, a context in which misfits and delinquents appear.On the other hand,
social mobility, which implies professional or social movement, generates negative effects when
it is determined by the need to change jobs as a result of economic recession or bankruptcies.

Also, the cultural factors have a predominant role in the positive or negative socialization
of individuals and can lead them to commit deviant acts.

The studies of sociologists, psychologists, and criminologists show that although
individuals in modern society are influenced by many sources other than the family, family
factors explain more variation in rates of antisocial behavior than any other variable. One of the

$An extensive analysis can be found at, Marcos Oliveira, More crime in cities? On the scaling laws of crime and the
inadequacy of per capita rankings—a cross-country study, Crime Science, Volume 10, Issue 27, 2021.
* Dario Melossi, Crime, Punishment and Migration, Sage Publications Ltd, London, 2015.
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most widely accepted findings in criminology and developmental psychology is that childhood
conduct issues are a strong predictor of later involvement in antisocial behavior, and that the
roots of an adult antisocial lifestyle are planted in a person's formative years, with parents being
generally seen as the primary agents of socialization in the early years of a child's life".

The personality of delinquent children is often affected by the stress caused by the
reduced cohesion of their families, the state of conflict between the parents and the unfavorable
family atmosphere, the lack of supervision or, on the contrary, the excessive monitoring by the
parents. A family's ability to effectively perform its socializing function is strongly affected by
the social context in which it is embedded, a context consisting of social systems whose values,
policies and integrity necessarily influence the functioning and effectiveness of families. Also,
the scientific studies show that those children who grow up in poor families are at increased risk
for a variety of negative developmental outcomes, including conduct problems and delinquency.
There is much research indicating that poverty tends to have a disruptive effect on parenting
quality, increasing the child's chances of engaging in deviant behavior. At the same time, the
influence exerted by interparental violence and that of divorced families or with deviant
behaviors are major criminogenic elements for children, in that they are offered moral precepts
contrary to society's ethics. And those children exposed to an inept upbringing often possess
antisocial characteristics capable of reducing their likelihood of acquiring or gaining access to
such moderating factors.

Another issue debated for a long time by researchers was to establish the qualitative and
quantitative influence of the level of school training on criminal behavior. If in quantitative terms
the consequences are not so visible, in qualitative terms, the level of school training is reflected
precisely in the choice of criminal forms. The role of the school is that of educating and
socializing children, of rejecting the maladjusted, but also of implementing general prevention
programs.

Religion has always been recognized as having a strong role in the prevention and
combating of crime, although it has also been attributed the role of a criminogenic factor,
especially in relation to those religious sects that practice illegality to obtain material advantages,
the crimes associated with the illicit trafficking of cult objects and others.

In this context, we also remind that regarding the marital status of criminals, although
there are no relevant statistical reports, some assumptions have been made in the sense that
unmarried people are more likely to commit sexual crimes, while married people can there are
misunderstandings that can degenerate into domestic violence®.

There are also other researches that have revealed the often negative influence of the
mass media, by providing negative behavioral models, promoting shows or films that increase
the aggressive level of the consumer, his desensitization and consequently the formation of non-
compliant attitudes. The way the mass media describes crime influences the behaviors, attitudes
and character of individuals. Researchers over the last three decades have done major research
studies on the role of media violence, especially its influence on children and adolescents,
concluding without reservation that media violence contributes to social aggression on people,
regardless of age, sex, race or ethnicity. According to these studies, the greatest danger lies in the
fact that the media presents violence as normal or acceptable, thus excluding its punishment.
Moreover, the mass media define the public image of correctional institutions, acting as a
veritable gatekeeper of the coverage of crime as an immediate public threat.

%0ne of the first criminological theories to include the parent-child relationship as part of an explanation for deviant

behavior was Travis Hirschi's social control theory, formulated in 1969; an extensive analysis can be found at,

Ronald Simons, Leslie Simons, Lora Wallace, Families, delinquency, and crime: Linking society’s most basic

institution to antisocial behavior, New York: Oxford University Press, 2004, p. 17-55.

® We find an extensive study at, Signe H. Anderson & others, Effect of Marriage and Spousal Criminality on
Recidivism, Journal of Marriage and the Family, PMC PubMed Central, 2015, Volume 77, Issue 2, p. 496-509;
Robert Sampson, Does marriage reduce crime? A counterfactual approach to within-individual causal effects,
Criminology Journal, Volume 44, Issue 3, 2006, p. 465- 508.

19



Discrimination can be an important criminogenic factor, because discriminatory feelings
are real cultural obstacles of particular importance in criminal conduct. Social, ethnic, religious,
gender or educational discrimination, emigration, or any other kind, indicate preferences that
give rise to prejudices or negative attitudes towards minority groups. The intensity of
discrimination has always been conditioned by a series of economic, social and political criteria,
and prejudices have always led to feelings of frustration accompanied by aggressive starts and
strong desires for revenge on the part of those who consider themselves discriminated against.

If we take into consideration the national specificity, this, by itself, although it is not a
criminogenic factor, nevertheless includes a specific national temperament that needs to be taken
into account in the analysis of the criminal phenomenon, considering that in certain economic,
social and political contexts, the type of popular reaction can be foreseen in its general pattern.
Of course, it is worth remembering in this context that any state with open borders is equally
exposed to the favorable effects of world culture and civilization, but also to the penetration of
cross-border organized crime, with all its influences and serious consequences.

Also, drug addiction, which includes both drug use and alcoholism, is considered to be an
important criminogenic factor, which causes mental disorders with behavioral effects that can
lead to deviance. A lot of studies have focused on the effects of increasing drug use among
young people and the determinism of deviance.

Regarding professional delinquency, the statistics reveal a diverse rate of it, from the
criminality of businessmen, of those in administration and justice, of politicians and health
workers, to other criminal categories. This type of crime is most often carried out by ignoring
and falsely interpreting the laws in force, by deliberately confusing the limits of licit and illicit,
by taking advantage of the ambiguity of some laws in order to achieve the desired interest.

The influence of political factors in criminogenesis is considered to be stronger in two
specific situations, namely, in case of war and in case of revolution. Thus, the war is a true social
disaster that affects crime rates, on the one hand, by the fact that the rules of war are violated by
those who carry it, and on the other hand, by the fact that it causes sudden changes in the
demographic, economic and social structure, of law and administration.

The weight of evidence indicates that wars are often followed by increases in violence
and crime, so-called post-war violence, in complex and sometimes contradictory, but nonetheless
troubling, ways.

We can mention in this context that, current theoretical advances have been made not
only by criminologists but also by researchers from related disciplines such as law, politics,
anthropology and gender studies, in order to open criminological thinking about what war is and
what it represents for humanity and how it is related to crime.

In conclusion, crime is caused by a multitude of factors which, of course, are not only
interdependent but also constantly changing. Criminological theories and studies (be they
biological, economic, psychological, political or sociological) have tried to establish the
causality and determinism of crime. The basic idea is that there are many factors that can
influence human behavior at a given moment, which can determine deviance and violence. Their
knowledge is important both for theory and for practice, because it can help to adopt some
preventive measures, so necessary for the social and legal order.
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Abstract: The social enterprise is a viable alternative in supporting people and groups with social
problems. In the world, in Europe and in Romania, the number of these enterprises is still low. The paper
aims to present the state of business of these enterprises and to identify solutions to increase the number
of social entrepreneurs. Social entrepreneurs are those inspired people who want to participate through
small businesses in reducing the problems faced by part of the population, including: poverty,
discrimination, poor education and other. In this context, the paper starts with different opinions about
the concepts related to social entrepreneurship, it continues with a brief overview of the social economy
in the world, Europe and Romania, and finally, it proposes a conceptual process model for social start-up
enterprise. The research methodology consists in the study of bibliographic references, analysis,
comparison, synthesis and conceptualization.

Keywords: social economy, social enterprise, social entrepreneurship, entrepreneurship challenges,
social business start-up process

1. Introduction

The development of technology (including information technology), globalization,
increasing competition in the international market and political instability in many countries of
the world have fostered an increase in the poverty of a growing share of the world's population.
In addition to poverty, groups of people suffer from other social problems that governments
cannot deal with, especially due to budgetary constraints and other priorities.

One of the solutions to bring real support in solving social problems is social enterprise,
which, over the years, has begun to grow around the world to support disadvantaged people and
the environment in which communities live.

In this context, the aim of this paper is to present a global image of the social enterprise
and to identify concrete solutions to increase the number of this type of enterprise through which
disadvantaged people or groups can be supported, and as a result, social problems can be
diminished, especially the phenomenon of poverty.

After the presentation of the main concepts related to the social entrepreneurship, the
paper briefly presents the main achievements and trends in the field of social entrepreneurship in
the world, in Europe and in Romania, based on data collected from official sources. Then, based
on direct observations, analysis and own experience, a conceptual model for setting up a social
enterprise is elaborated, to support future social entrepreneurs.

The research methodology consists in studying the references, analysis, comparison,
synthesis, and conceptualization.

2. Literature review

The social economy, also called the third sector, in addition to the public and the private
sector, has its origins in the Charter of the social economy, adopted in France in 1980 by
representatives of the cooperative, mutual and associative sectors. The main purpose of the social
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economy compared to the market economy is to support socially disadvantaged people by
providing opportunities and not necessarily to make a profit (Chelariu, 2017).

Monzon & Herrero (2016, cited in Monzéon & Chaves, 2017, p.25) considers 3
dimensions of the social economy: the economic and commercial dimension, the social
dimension and the participatory dimension.

* The economic and commercial dimension refers to the nature of the economic activity,
which is closely related to the social mission and is based on both revenues obtained from the
market and non-market revenues (grants, subsidies, donations).

* The social dimension refers to the explicit goal of benefiting the community or creating
social value.

 The participatory dimension refers to a democratic and participatory decision-making
process.

The same authors emphasize that the social economy interpolates in its main aspects
with:

- the economy of the common good (Felber, 2010), which is based on values
unanimously recognized as universal: human dignity, solidarity, ecological sustainability, social
justice, transparency and democratic participation;

- the circular economy, in which waste can be transformed into resources and the
negative impact on the environment can be reduced through better management of resources,
pollution and others.

Social inequality, which has grown steadily in recent decades, has led to a rethinking of
business, including social responsibility actions (Dahl Rendtorff, 2019) and philanthropic
initiatives. In addition to the concept of corporate social responsibility, the concepts of social
economy, social business and social entrepreneurship were thus defined. These concepts have
been addressed by many authors, who have synthesized and explained the state-of-the-art
knowledge needed to apply them in practice (Yunus, 2009; Yunus, 2011; Ryen, 2012; Parech,
2012; Levenson Keohane , 2013; Peck, 2016; Chang, 2018; Gordon, 2019; Stephens
Balakrishnan, 2020; Abouelnaga, 2021).

Different aspects are approached in the literature, such as:

- distinction between social entrepreneurship and social services (Gandhi & Raina, 2018);

- the concept of a new goal - radically greater social good (Chang, 2018) or business with
purpose (Stephens Balakrishnan, 2020);

- rights, obligations, responsibilities and, beliefs (Peck, 2016);

- options, terms, possibilities, and potential in creating social venture (Parech, 2012);

- the link between social entrepreneurship and social innovation (Parech, 2012);

- business opportunities to achieve positive social and environmental impact in housing,
health, education, energy, and financial services across the globe (Levenson Keohane, 2013);

- suggestions for solutions for marginalized young people (McQuilten et al, 2020) or for
the rehabilitation of those with mental problems or various disabilities (Blake, 2019).

Scholars and experts everywhere are concerned with the theory of the social economy
and its associated concepts (social enterprise, social entrepreneurship, and others), as well as
their practical applicability in different countries. Thus, some authors offer solutions or guides to
social entrepreneurs with experience in practice, lessons learned or successful examples from:
Italy (Galliano, 1999), Norway (Synthesis report, 2018), Scotland (Henderson et al, 2019),
Canada (Workbook, 2008), Australia (Castellas et al., 2018; McQuilten et al., 2020), New
Zealand (de Bruin & Read, 2018) or from worldwile (Miesing, 2017; Gordon, 2019;
Abouelnaga, 2021).

Social enterprises

Social enterprises are not charity organization (Douglas, 2015, p.21), but they balance
between profit and social purpose (Nicholls & Teasdale, 2017). They are set up to offer a
framework for increasing well-being by helping people in difficulties (poverty, diseases,
exclusion) and often ignore the market power (Barraket, 2016, p. 76, Gretzinger, 2021, ch.14).
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Their activity reflects innate or learned compassion and generosity in relationships (Maclintyre,
1999). Their main purpose is to generate well-being, having a special value with social impact
(Campbell et al., 2011; Munoz et al., 2015; Mason and Barraket, 2015).

A complex definition of the concept of social enterprise is given by the European
Commission (SBI, 2011): A social enterprise is an operator in the social economy whose main
objective is to have a social impact rather than make a profit for their owners or shareholders. It
operates by providing goods and services for the market in an entrepreneurial and innovative
fashion and uses its profits primarily to achieve social objectives. It is managed in an open and
responsible manner and, in particular, involves employees, consumers and stakeholders affected
by its commercial activities.

These enterprises may have different legal forms. Defourny, J. & Nyssens (2016)
identified four types of social enterprise: entrepreneurial non-profit, social cooperative, social
business and public-sector social enterprise. The most successful are the enterprises that favour
the employment of staff and contribute to social actions and the common good from their own
profit (Douglas, 2015, p. 21; Blake, 2019).

There are also doubts about social enterprises. It is considered that they challenge the
power of the market (Barraket, 2016, p. 76), that the production of profit and the achievement of
a social goal are in antagonism (Nicholls & Teasdale, 2017) or that there is a lack of
understanding regarding the complexity and their mechanisms to create social value and generate
well-being (Campbell et al., 2011; Munoz et al., 2015; Mason and Barraket, 2015). It is also
appreciated that there are limits to understanding how to actually work in this type of enterprise
(McQuilten et al., 2020).

In order to accelerate the establishment of social enterprises, initiatives are used to
combine training courses with prizes, business plan competitions with initial financing of
entrepreneurs and other innovations of this type that increase the interest for activities with social
impact (Borzaga et al., 2020).

Social entrepreneurship

Social entrepreneurship exploits opportunities to create social value, usually through
innovation, risk-taking and scarce resources (Peredo & McLean, 2006). In any case, the social
entrepreneur is a mission-driven individual, a highly accountable leader, a visionary creator Abu-
Saifan (2012) and who engages with courage and responsibility in the continuous process of
learning, adaptation and innovation (Chaves & Monzon, 2017, p.24).

The social entrepreneur is dedicated to the mission to find solutions to the multitude of
social needs to improve the quality of life of those affected (Zahra et al., 2008; Abu-Saifan,
2012).

3. Anoverall state-of-the-art of social enterprises
3.1. Global view

The social enterprise established through entrepreneurship is, without a doubt, an
alternative to ameliorating some social problems that governments cannot sustain financially.
But, although this type of enterprise that exists in various legal forms and generates income for
the common good (Grigore, 2013) have a low share in total enterprises worldwide. Studies have
been conducted in different regions of the globe to compare the number of social enterprises
(Bosma et al., 2015; Halunko et al., 2018).

The Global Entrepreneurship Monitor (GEM) (Bosma et al.,, 2015) reveals such
differences. Thus, in Australia and the USA social activity exceeds 11%, while in Southeast Asia
it is only close to 4%. In Latin America and the Caribbean, the percentage reaches 5.7%, and in
Europe almost 6%. There are big differences in Africa. While in Central and North Africa there
are 4.4% of social enterprises, in sub-Saharan Africa it reaches 8.5%. The range of social
entrepreneurial activity across 58 economies is 3.2%, but ranges from 0.3% (South Korea) to
10.1% (Peru) (Bosma et al., 2015). However, many countries lack statistical information about
social enterprises (Bouchard & Rousseliere, 2015).

3.2.  Europe view
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At the European level, the European Commission published its green paper on Promoting
a European framework for Corporate Social Responsibility (CSR) and defined it as “a concept
whereby companies integrate social and environmental concerns in their business operations and
in their interaction with their stakeholders on a voluntary basis” (cited in Monzén & Chaves,
2017, p.35).

In the last 20 years, social organizations have developed to provide a legal framework to
help people in difficulty by: creating jobs, personalized services, and last but not least financial
aid.

In 2011 the European Commission launched the Social Business Initiative (SBI, 2011).
Social enterprises are found in various legal forms in Europe and they often collaborate with
public institutions and foundations (ICF & RadarAdvies, 2018).

All social entities share a set of common principles, like:

* Solidarity, responsibility and individual involvement principles;

* Limited profit distribution;

* Reinvestment of the profit for achieving social objectives;

» Democratic and participatory method of organization (one member, one vote);
» Autonomy and independence regarding public institutions.

According to SBI (2011) a number 16 EU Member States have adopted new specific
legislation in the field and 11 EU Member States have created formal strategies or policies for
supporting social enterprise development (ec.europa.eu).

In 2016 European Commission launched a new set of initiatives, i.e., Start-up and Scale-
up Initiative, mainly to better access to finance of the social entrepreneurs (EUCC, 2016). At the
level of 2017, not all countries still recognized and supported the social economy (Monzén &
Chaves, 2017, p.34).

During 2012-2019, over 35,000 social enterprises were set up in 35 European countries
(28 EU and 7 non-EU). Most with over 1200 units per million inhabitants are in: Italy and
Hungary (over 1600), Luxembourg and Belgium (over 1500), France (over 1400) and Lithuania
(over 1200) (Borzaga et al., 2020).

In Romania, the legal framework of the social economy is represented by Law no.
219/2015 on the social economy, the provisions of which are applied according to the
Methodological Norms (Decision No. 585/2016). Consequently, between 2015-2017, over 6000
enterprises were set up, representing 323 enterprises per 1 million inhabitants.

Their number is small due mainly to the lack of managerial skills and limited public
funding. An overview of the social economy in Romania is presented in the report prepared by
the Ministry of Labour, Family and Social Protection in collaboration with other institutions
(2011), which shows the main problem of vulnerable groups as lack of money for food, medicine
and child support.

4. Conceptual process model for social start-up enterprise

Based on the theoretical research and the practical example from Romania, a conceptual
model of social entrepreneurship process of start-up type is proposed, which would come in
support of any entrepreneur. We consider that this process should include the following 10 steps:
(1) Community needs analysis; (2) Own skills & wishes analysis; (3) Matching needs with the
new activity; (4) Business plan design; (5) Searching for financing & support; (6) Business plan
financing; (7) Practical stage; (8) Business implementation; (9) Business mentoring, and (10)
Social activity monitoring (fig. 1).
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Fig.1 Conceptual process model for social start-up enterprise

(Own conception)

In brief, the steps to follow in this process are:

Step 1 Community needs analysis

* Researching the needs of the community or a relevant vulnerable group existing in a
certain geographical area.

* Gathering information on existing organizations in the geographical area that would
support the steps for social support and obtaining their agreement in principle for future social
activities

Step 2 Own skills & wishes analysis

Analysis of the personal abilities of the entrepreneur, of the desires and of the relevant
aspects of the future work. It is important for the entrepreneur to be passionate about the future
activity, to do it with love and condescension for vulnerable people.

Step 3 Matching needs with the new activity

Reconciling the needs of vulnerable people with the desired future activity of the
entrepreneur. The entrepreneur will choose what he can achieve in accordance with what is
necessary from a social point of view, but also depending on the market absorption capacity of
the expected products / services.

Step 4 Business plan design

After completing the previous steps, a clear and well-supported business plan is made in
the explanations, which should illustrate, on the one hand, the proposed social activities and the
target group and, on the other hand, the business activities to support the financing of the social
ones. The design of this plan requires the following:
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* Researching the industry in which the desired activity falls and the market in which the
products or services will be sold and the competition.

* A list of the necessary acquisitions is drawn up, researching the suppliers' market.

The secondary / horizontal objectives are also taken into account: sustainable
development with the reduction of carbon in the atmosphere, the use of ITC, social innovation.

 Describe: products / services, operational flow, organizational chart, positions and
management. It is anticipated the possible risks and how to reduce them.

* A graphic (GANTT) is drawn up to schedule the activities in time.

* The strengths and weaknesses of the activity are highlighted.

* Revenues and expenses, cash flow and balance sheet are forecast on a monthly basis,
for a period of about 3 years, in order to demonstrate the viability of the activity over time, so
that these financial statements are correlated with each other.

» Check what is needed and take into account the lessons learned from projects carried
out by other entrepreneurs.

Step 5 Searching for financing & support

+ Carrying out the steps for financing the business (accessing structural funds; accessing
personal bank credit; attracting business angels; own or borrowed funds, concluding
partnerships, etc.).

« It is also necessary to identify suppliers to support social activities by granting a longer
payment period and customers to pay for products or services in advance or in the short term.

Step 6 Business plan financing

The staggered non-reimbursable financing, depending on the stages of the activity
described in the business plan, represents the oxygen necessary for the start period, which can be
of 3-18 months, until the cash flow obtained from the activity becomes positive.

Step 7 Practical stage

A practice period of at least 2 weeks at an enterprise with an identical or similar profile
leads the entrepreneur to a clearer understanding of the application management and the
reduction of fears for the implementation of the new activity. Learning from the experience of
others completes the theoretical knowledge.

Step 8 Business implementation

The implementation of the plan begins with the legal registration of the organization,
obtaining the authorization of social enterprise. This is followed by hiring staff, starting the
activity and concluding collaboration or partnership agreements with territorial or private
governmental institutions (companies, corporations, NGOs, public institutions).

Step 9. Business mentoring

It is useful for the entrepreneur to hire a business management consultant to mentor to
effectively address the various issues and risks that arise, until he has the necessary experience.

Step 10. Social activity monitoring

The monitoring of the social activity by the financier is a necessary stage both from a
psychological point of view, as the entrepreneur will be careful to respect the approved plan, and
practically, as the financier will have to know periodically the degree of implementation of the
plan. The success in a social enterprise is the creation of social value in a fair and honest way. In
this way, cases of hidden selfish motives, inconsistency or unhealthy behaviour are avoided
(Dees, 1998; Tan et al, 2003).

The proposed conceptual model is not a sophisticated one, but through its simplicity it
can be useful to any new social entrepreneur, being elaborated based on the accumulated
experience.

Conclusions

World socio-economic and political conditions continue to lead to the impoverishment of
a majority of the world's population. The paper presents, in brief, a wide spectrum at World,
European and Romanian level of the concepts of social economy and social enterprise, as well as
of the main results obtained in this field.
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In support of the development of social entrepreneurship in Romania, and not only, the
paper offers a conceptual model in 10 steps, which aims to clarify the process of a project funded
by grants, business angels or partnerships.

BIBLIOGRAPHY

Abouelnaga, K. (2021). The Purpose-Driven Social Entrepreneur, Indigo River
Publishing.

Abu-Saifan, S. (2012). Social Entrepreneurship: Definition and Boundaries. Technology
Innovation Management Review, February 2012, 22-27.

Barraket, J. (2016). The state of social enterprise in Australia, Third Sector Review, 22
(2), 71-79.

Blake, J. (2019). Utilising a MaclIntyrean approach to understand how social enterprise
may contribute to wellbeing. Social Enterprise Journal, 15 (4), 421-437, © Emerald Publishing
Limited, 1750-8614, DOI 10.1108/SEJ-12-2018-0079.

Borzaga, C., Galera, G., Franchini, B., Chiomento, S., Nogales, R. & Carini, C. (2020).
Social enterprises and their ecosystems in Europe. Comparative synthesis report,
ec.europa.eu/social.
https://ec.europa.eu/social/main.jsp?langld=en&catld=101&newsld=9534&furtherNews=yes.

Bosna, N., Schott, T., Terjesen, S. & Kew, P. (2015). Special Topic Report, Global
Entrepreneurship Monitor, 2015, https://www.gemconsortium.org/file/open?fileld=49542.

Bouchard, M.J. & Rousseliére, D. (2015). The Weight of the Social Economy. An
International Perspective, CIRIEC, Peter Lang edition.

de Bruin, A. & Read, C. (2018). Towards understanding social innovation in
multicultural societies: Implications of Mdori cultural values for social innovation in New
Zealand, Vol. 14 (2), pp. 194-207. https://doi.org/10.1108/SEJ-09-2017-0048.

Campbell, P., Kelly, P. & Harrison, L. (2011). Social enterprise: challenges and
opportunities. In Kelly, P. (Ed.), Working Paper No. 19, Alfred Deakin Research Institute,
Deakin University.

Castellas, E. I-P., Ormiston, J. & Findlay, S. (2018). Financing social entrepreneurship:
The role of impact investment in shaping social enterprise in Australia, Social Enterprise
Journal, 14(2), 130-155. https://doi.org/10.1108/SEJ-02-2017-0006.

Chang, A.M. (2018). Lean Impact: How to Innovate for Radically Greater Social Good,
Wiley.

Chelariu, G. (2017). The Social Economy Enterprises in Romania, “Ovidius” University
Annals, Economic Sciences Series, XVII (2).

Defourny, J. & Nyssens (2016). Fundamentals for an International Typology of Social
Enterprise Models. ICSEM Working Papers, No. 33, Liege: The International Comparative
Social Enterprise Models (ICSEM) Project, 2016.

Douglas, H. (2015). Embracing hybridity: a review of social entrepreneurship and
enterprise in Australia and New Zealand. Third Sector Review, 21 (1), 5-30.

EUCC (2016). Europe’s next leaders: the start-up and scale-up initiative. EU
Commission  Communication, 2016, 22 November, http://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:52016DC0733&from=EN.

Felber, C. (2010). Die Gemeinwohl-Okonomie — Das Wirtschaftsmodell der Zukunft.
Deuticke.

Ghandi, T. & Raina, R. (2018). Social entrepreneurship: the need, relevance, facets and
constraints. Journal of Global Entrepreneurship Research, 8 (9).

Gordon, M. (2019). Becoming a Social Entrepreneur: Starting Out, Scaling Up and
Staying True, Routledge.

Grigore, A.A. (2013). Social economy entities: a worldwide overview. Review of Applied
Socio- Economic Research, 6 (2), 111.

28


https://www.elefant.ro/list/carti/filters/editura-Indigo%2BRiver%2BPublishing
https://www.elefant.ro/list/carti/filters/editura-Indigo%2BRiver%2BPublishing
https://ec.europa.eu/social/main.jsp?langId=en&catId=101&newsId=9534&furtherNews=yes
https://www.gemconsortium.org/file/open?fileId=49542
https://www.peterlang.com/view/title/51075
https://doi.org/10.1108/SEJ-09-2017-0048
https://www.emerald.com/insight/publication/issn/1750-8614
https://www.emerald.com/insight/publication/issn/1750-8614
https://doi.org/10.1108/SEJ-02-2017-0006
https://www.elefant.ro/list/carti/filters/editura-Wiley
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52016DC0733&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52016DC0733&from=EN
https://journal-jger.springeropen.com/
https://www.elefant.ro/list/carti/filters/editura-Routledge

Galliano, R. (1999). Social economy entrepreneurship and local development. North
Milan Development Agency and European Association of Development Agencies. Pdf file.

Gretzinger, S. (2021). Entrepreneurship — Social Innovative Entrepreneurship: An
Integrated Multi-Level Model. In D. Uzunidis, F. Kasmi, L. Adatto (Eds) Innovation Economics,
Engineering and Management Handbook 2: Special Themes, ch.14,
DOI:10.1002/9781119832522 © ISTE Ltd 2021.

Halunko, V., Ivanyshchuk, A. & Popovych, T. (2018). Global experience of social
entrepreneurship development, Baltic Journal of Economic Studies, 4 (1), 62-67,
https://doi.org/10.30525/2256-0742/2018-4-1-62-67.

Henderson, F., Hall, K, Mutongi, A. & Whittam, G. (2019). Social enterprise, social
innovation and self-directed care: lessons from Scotland. Social Enterprise Journal, 15 (4), 438-
456. https://doi.org/10.1108/SEJ-12-2018-0080.

ICF & RadarAdvies (2018) Peer Review on ‘Social Entrepreneurship to tackle unmet
social challenges’ Synthesis Report, Oslo, Norway, 12-13 December 2017, European
Commission, Brussels.

Levenson Keohane, G. (2013). Social Entrepreneurship for the 21st Century: Innovation
Across the Nonprofit, Private, and Public Sectors, McGraw-Hill.

Maclintyre, A. (1999). Dependent Rational Animals. Duckworth, London.

Mason, C. & Barraket, J. (2015). Understanding social enterprise model development
through discursive interpretations of social enterprise policymaking in Australia (2007-2013).
Social Enterprise Journal, 11(2), 138-155.

McQuilten, G., Warr, D., Humphery, K. & Spiers, A. (2020). Ambivalent entrepreneurs:
arts-based social enterprise in a neoliberal world, Arts-based social enterprise, Emerald Insight.
Social Enterprise Journal,16 (2), 121-114.

Miesing, P. (2017). Educating Social Entrepreneurs, Volume I: From Idea Generation to
Business Plan Formulation, Business Expert Press.

Monzén, J.S. & Chaves, R. (2017). Recent Evolutions of the Social Economy in the
European Union. Study, European Economic and Social Committee, CIRIEC,
CES/CSS/12/2016/23406, pp.9, 12-13, 25.

https://www.eesc.europa.eu/sites/default/files/files/qe-04-17-875-en-n.pdf.

Munoz, S.-A., Farmer, J., Winterton, R. & Barraket, J. (2015). The social enterprise as a
space of wellbeing: an exploratory case study. Social Enterprise Journal, 11(3), 281-302.

Nicholls, A. & Teasdale, S. (2017). Neoliberalism by stealth? Exploring continuity and
change within the UK social enterprise policy paradigm. Policy and Politics, 45(3), 323-341.

Parekh, N. (2012). 51 Questions on Social Entrepreneurship: Social Impact Through
Business, an Actionable Q&A. Quad Press.

Peck, N. (2016). Roles: The Secret to Family, Business, and Social Success. Silver Torch
Press.

Peredo, A.M. & McLean, M. (2006). Social entrepreneurship: a critical review of the
concept. The journal of world business, 41(1), 56-65, DOI: 10.1016/j.jwb.2005.10.007.

Rendtorff, J.D. (2019). Philosophy of Management and Sustainability: Rethinking
Business Ethics and Social Responsibility in Sustainable Development. Emerald Publishing
Limited.

Ryan, S. (2012). Businesses with a Difference. Balancing the Social and the Economic,
University of Toronto Press.

SBI (2011). Social Business Initiative, Creating a favourable climate for social
enterprises, key stakeholders in the social economy and innovation, EU Commission, 2011,
ec.europa.eu.

Stephans Balakrishnan, M. (2020). Business with Purpose: Advancing Social
Enterprise, World Scientific Publishing Company.

Yunus, M. (2009). Creating a World Without Poverty: Social Business and the Future of
Capitalism, PublicAffairs.

29


https://doi.org/10.30525/2256-0742/2018-4-1-62-67
https://www.emerald.com/insight/content/doi/10.1108/SEJ-12-2018-0080/full/html
https://www.emerald.com/insight/content/doi/10.1108/SEJ-12-2018-0080/full/html
https://www.emerald.com/insight/publication/issn/1750-8614
https://doi.org/10.1108/SEJ-12-2018-0080
https://www.elefant.ro/list/carti/filters/editura-McGraw-Hill
https://www.elefant.ro/list/carti/filters/editura-Business%2BExpert%2BPress
https://www.eesc.europa.eu/sites/default/files/files/qe-04-17-875-en-n.pdf
https://www.elefant.ro/list/carti/filters/editura-Quad%2BPress
https://www.elefant.ro/list/carti/filters/editura-Silver%2BTorch%2BPress
https://www.elefant.ro/list/carti/filters/editura-Silver%2BTorch%2BPress
https://www.elefant.ro/list/carti/filters/editura-Emerald%2BPublishing%2BLimited
https://www.elefant.ro/list/carti/filters/editura-Emerald%2BPublishing%2BLimited
https://www.elefant.ro/list/carti/filters/editura-University%2Bof%2BToronto%2BPress
https://www.elefant.ro/list/carti/filters/editura-World%2BScientific%2BPublishing%2BCompany
https://www.elefant.ro/list/carti/filters/editura-PublicAffairs

Yunus, M. (2011). Building Social Business: The New Kind of Capitalism That Serves
Humanity's Most Pressing Needs, PublicAffairs.

Zahra, S.A., Rawhouser, H.N., Bhawe, N., Neubam, D.O. & Hayton, J.C. (2008).
Globalization of social entrepreneurship opportunities. Strategic entrepreneurship journal, 2(2),
117-131. https://doi.org/10.1002/sej.43.

30


https://www.elefant.ro/list/carti/filters/editura-PublicAffairs
https://doi.org/10.1002/sej.43

THE PSYCHODYNAMIC APPROACH TO ADVERTISING

Doina David

Assoc. Prof. PhD, ,,Dimitrie Cantemir” University of Targu Mures

Abstract:The present work started from the premise that, indirectly, publicity also participates in the creation
of a system of values, because values are at the core of our behavior. They are rooted in our fundamental
beliefs, such as those about good and bad, important or unimportant, valuable or worthless. Value systems,
once formed, change very little throughout our lives. It is our value system that influences the logic of the
things we experience and perceive, as well as the kinds of connections we make between our perceptions of
reality. Thus, advertising creates a system of values and responds to a system of values, it achieves this
through specific means, because it communicates in a specific and particular way, through persuasion, which
is a special type of communication, these components analytical we want to present them succinctly in this
paper.

Keywords: publicity, system of values, communication, advertising, persuasion.

Fiinta umana se transforma sub influenta ratiunii, a afectivitatii, In mod constient sau
inconstient, a legilor specifice societatii in care traieste. In acest context reclama, publicitatea, il
formeaza pe om, devine principalul martor al evenimentelor esentiale din viata acestuia.
Publicitatea 1l insoteste pe om in drumul sau de la invatare spre adeziune, pentru ca, intotdeauna,
sau aproape intotdeauna, argumentele ei se incheie prin actul de cumparare, prin adoptarea unui
comportament, sau chiar alegerea unui stil de viata.

Abordarea reclamei dincolo de aspectul ce vizeaza procesul de creatie si creativitate,
trebuie sd ia in considerare cateva aspecte ce vizeaza abordarea individului din perspectiva
catorva elemente particulare. Omul in momentul in care percepe mesajul reclamei este
coordonat, condus de cateva mecanisme,care presupun §i propun o abordare analitica, in
contextul in care publicitatea si comunicarea au adesea un discurs pedagogic, care se supun
regulilor invatamantului: demonstratia, repetitia, concluzia. Acestor reguli se va supune si
analizarea si argumentatia discursul nostru.

3.1. Rationalitatea si prezenta acesteia in reclama

Omul, in orice mod de abordare al realitatii este condus si se coordoneaza dupa
mecanismele sale specifice de gandire. Modul sau de actiune este unul care presupune: analiza,
evaluare, alegere, adeziune sau ne adeziune,mecanisme In care se bazeaza pe criterii obiective,
determinate in mod explicit de logica.

Astfel, modul de gandire, unul cartezian, este acela care determind persoana umana in
receptarea oricarui mesaj, implicit cel al reclamei, indiferent daca are calitatea de receptor sau
emitator, s se supund unui scop, acela de a se informa®.

Aici intervine rolul mesajului transmis prin reclama, unde, expunerea, argumentarea se va
baza pe demonstratie, probe, referinte validate. In aceste conditii reclama presupune un discurs:
realist, precis, practic, pragmatic, tehnic, stiintific, legat concret de fapte.

! william.J.Mc.Guire, Persuasion, Resistance, and Attitude Chnge, in, Handbook of Comumunication, Chicago,
Rand McNally,1973, pag.221.
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Reclamele din ziua de azi trebuie sa raspunda unui public din ce in ce mai exigent. Acesta
doreste informatii, transparentd, o dovada concreta a utilititii produsului. In acelasi timp, individ,
,,consuma” publicitate, pe care de obicei o apreciazd pentru creativitate, pentru spectacolul pe
care poate sa-1 creeze, pentru placerea de a consuma pe care o oferda. Daca la inceput publicitatea
rationald s-a impus prin austeritate, la ora actuala ea, trebuie sa depaseasca provocarea de a fi in
acelasi timp informativa ,, comunicativa” si numai. Mesajul publicitar in ziua de azi nu poate fi
exclusiv rational. El, trebuie sa cuprinda si elemente poetice, onirice, amuzante, evocatoare §i nu
doar elemente obiective. In alte situatii mesajul, poate fi conceput rigid, in spiritul unui catalog
anost de prezentare dar, comentariul mesajului poate fi unul conceput pe un ton si intr-un stil
sugestivz, in acest context reclama, are cu certitudine o functie vie.

Cand ea, promoveaza: bundstare, frumusete, fericire, tinerete vesnica, raspunde direct si
indirect aspiratiilor umane, poate acesta este si principalul motiv pentru care mesajul publicitar,
reclama, publicitatea au succes. Daca promisiunea idealului dorit reiese din rationamentul si
silogismul reclamei, mesajului acesteia devine-mental pura realitate. Abordarea rationalista a
mesajului §i a reclamei, intervine atunci cdnd mesajul implicd elemente mai mult insignifiante,
unde, demersul logic este indreptat spre efectul dorit, fortdnd increderea si adeziunea din partea
consumatorului.

3.1.1. Psihodinamica reclamei

Nu in toate cazurile, deciziile noastre, abordarile, convingerile, sunt un rezultat ferm al
manifestdrii ratiunii, tocmai pentru cad nu In toate cazurile acest gen de manifestiri sunt
constiente. Publicitatea reuseste sa utilizeze aceste minusuri ale comportamentului uman, reusind
sd induca consumatorului dreptul de a interveni si actiona uneori nesabuit. Prin publicitate
comunicarea devine persuasiva’,manipulatoare, se sprijind pe toate resorturile psihologice, care
ne transforma in personaje vulnerabile 1n fata mesajului.

Psihologia dar, mai ales psihanaliza a dat nastere jocului de forte ale inconstientului,
acele mecanisme care ne dicteaza alegerile, dorintele, acele componente complexe care
constituie si construiesc personalitatea si Eul nostru. Astfel au aparut acele concepte care vorbesc
despre ,,nevoi”, ,,motivatii ”, ,,afirmarea sinelui”. Omul, fiinta umana, exista doar datorita relatiei
sale cu sinele, cu semenii, cu lumea, poate crea si purta cu sine potentialul creativ sau distructiv
care va sta la baza tuturor motivatiilor si intentiilor sale. Astfel, tocmai motivatiile sunt cele care
vor stabili si dicta comportamentul.

3.1.2. Psihanaliza- Eul utilizat in reclama*

Se pare cd mai mult ca oricind in secolul XXI, reclama utilizeazd componentele
tendintelor inndscute: instinctele sexuale, de supravietuire, de conservare, ect , prin reclame aici,
sunt exploatate acele componente care vizeaza cele mai des intdlnite instincte ale noastre,
instinctele din viata noastra sociald, de subzistentd, de dominare, de suprapunere, de placere, de
autodepasire, de agregare. Toate aceste instincte in existenta noastra se manifesta ca pulsiuni,
descarcari de energie inconstientd, necontrolata, ce presupune si vizeaza o satisfactie imediata.

Publicitatea, mesajul publicitar se adreseaza din ce in ce mai mult, direct instinctului,
ceea ce presupune din partea mecanismului publicitar o tehnica deosebit de abila. Pentru ca
publicitatea sd-si atingd acest obiectiv Intotdeauna va apela la trei componente, trei etape de
actiune:

1. Declansarea impulsului, astfel, mesajul publicitar trebuie sa flateze, sa stimuleze, sa
trezeasca instinctual, trebuie sa-I determine pe subiect sa se manifeste sa se exprime.

2 A se vedea,Milton Rokeach,(1973),The Nature of Human Values, Free Press, New York.

% A se vedea, Irving L. Janis,(1973, Personality as Factor in Susceptibility to Persuasion, in the, The Science of
Human Communication, coord. Wilbur Scharmm, Basic Books, New York, p. 54-65

* A se vedea, Doise, W.Mugny, G.,(1998) Psihologie si dezvoltare cognitiva. lasi: Editura Polirom; Cheersman, J.,
& Merikle P.M. (2006), Distinguishing Consciuos from Unconscious Perceptual Processes Journal Of Psychology
40. 343-395; Cohen, J.B. (2007), An interpersonal orientation to the study of consumer behavior, in, Jornal of
Marketing Research vol. 4. p. 270-278
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2. Activarea dirijata a impulsului catre un scop, in acest caz mesajul publicitar prezinta
produsul ca un obiect al dorintelor noastre cu scopul de a canaliza energia noastra instinctiva.

3. Anticiparea, presupune descrierea prin mesaj a placerii viitoare, declansand nevoia
noastra imediata de achizitionare a produsului.

Cu toate acestea, societatea, existenta noastra, codurile, nu ne permit sa ne satisfacem
toate dorintele, pulsiunile noastre. Aici, intervine morala, legea® cu rolul de reglare a pornirilor
noastre bazate cu predilectie pe impulsuri. Aceasta interventie direct sau indirect, declanseaza
stari conflictuale, tensiuni, conflicte interioare,dezechilibre, unde impulsurile trebuie sa se
adapteze realitatii exterioare.

Rezolvarea acestor conflicte se face prin compromisuri, pe care le descopera treptat
personalitatea individului. La acest nivel intervine publicitatea care, vine in ajutorul omului
frusta, propunandu-i produse pentru satisfacerea imediata a placerilor sale. Atunci apare dorinta,
pofta, capriciul dorinta de explorare, revendicare, insusire. Astfel reclama, publicitatea vor
deveni instrumente prin care ele vor incerca sia adapteze lumea interioara a omului la lumea
exterioara.

3.1.3. Instantele personalitatii utilizate in reclama

Bazandu-ne pe conceptele avansate de Freud, individual este “divizat” intre nevoile,
impulsurile sale si limitele impuse in calea satisfacerii lor. Aceste limite sunt tot mai mult
impuse de viata sociald, acestea vor genera conflicte in §i asupra structurii personalitatii,
conflicte pe care Freud le decodifica apeland la trei “instante”.

3.1.3.1. Alter Ego-ul

Considerat principal sursa a impulsurilor si refularilor. La acest nivel descoperim tot ceea
ce este inndscut in noi, toate acele elemente care scapa constientului si care totusi traiesc
induntrul nostru, si actioneaza in secret asupra gandurilor noastre si implicit asupra a ceea ce noi
intreprindem.

Asemeni psihanalizei, care aduce la suprafata un traumatism profund din copilarie, care
existd intr-o schema mentald si poate destructura un mod de viatd pana cand el, este identificat
si depasit, tot asa si publicitatea aduce la suprafatd ceea ce este ascuns determinandu-ne sa ne
asumam acele lucruri care au fost ascunse dar pe care le dorim. Astfel, publicitatea bazatda pe
Alter Ego, descoperd elementele care devin adevarate motoare in promovarea publicitard, care
scapa de sub incidenta rationamentului, pentru a flata aspiratiile umane, reusind astfel sa
gaseasca usor drumul spre obiectivul propus.

3.1.3.2. Supra-eul

Este acel aspect al personalitatii care reprezinta interiorizarea interdictiilor, a elementelor
represive pe care le-a intalnit individual pe parcursul vietii sale in societate si pe parcursul
educatiei. Acestea se constituie ca In adevarate elemente de cenzurd a personalitatii, cenzurd care
se manifesta Tn cea mai mare parte iIn mod inconstient, sub forma de autocritica, sisteme de
valori proprii, cenzurd, elemente care pot genera la un moment dat conflict intern.

3.1.3.3. Ego-ul

Reprezintd instanta supremd a personalitdfii, asigurd compromisul intre Alter Ego si
Supra-eu,este mediator, asigura un echilibru prin mecanismul de autoaparare si autoconservare,
pentru a sigura si pastra unitatea persoanei. Publicitatea restabileste acest raport prin ridicarea
barierelor, interdictiilor , prin reglarea conflictelor noastre interioare.

Pentru a interveni publicitatea, mesajul® acesteia prin aceste trei parghii, trebuie si
actioneze atat la nivel mental cat si la nivelul stilului abordat. Mesajul publicitar apeleaza cu
precadere la nivelul inconstientului, unde, mesajul trebuie sd se contureze, sd se creeze i sa
actioneze avand la baza scheme mentale specifice care, renunta la discurs clar si foarte rational.

°A se vedea, Louis.A.(1997), Day, Etichs in Mass Communication, Cases and Controversies, ed. a. Il.a, Wadsworth,
Belmot, California.
® A se vedea, Otto Lerbinger, (1972),Designs for Persuasive Communication,Prentice Hall, Englewood Cliffs, New
Jersy.
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Astfel, In publicitate aportul psihanalizei si al psihologiei este foarte important. Pe cat de
restrictiv este mesajul si demersul rational, pe atat de permisiv este mesajul bazat pe motivatii
inconstiente, pe pulsiuni, concluziv, aceastd abordare permite consumatorului sa isi atinga facil
scopul, 1i permite sa iasa din sfera banalitatii, printr-un transfer simbolic artificial.

3.2. Abordarea psihosociala

Mediul sociocultural formeaza, influenteazd si determina comportamentele umane.
Astfel, individual este produsul unei culturi de baza, este rezultatul unor norme, roluri si statute.
In acest context publicitatea, mesajul publicitar, reclama, pentru a vinde, pentru a se vinde, ajut
consumatorul sd traiascd usor conform unor norme, pentru a-si indeplini rolurile: profesionale,
familiale, cu maxima eficienta.

Individul apartine unor subculturi diverse: grup familial, social, profesional, diverse
medii ale vietii cotidiene,care sunt determinante pentru conduita indivizilor, ele vehiculeaza
modele, norme, linii de conduitd reguli prin intermediul carora se asigurd coeziunea si buna
functionare a societatii.

Un individ se simte puternic i motivat daca adera la un microgrup din convingere
personala si daci are, in acelasi timp, constiinta faptului ca actioneazi coerent cu ceilalti. In ce
priveste comportamentul de cumparare generat de mesajul publicitar si de reclama, se afla si el
sub incidenta acestui cod contextual.

Consumatorul evalueaza produsul in functie de tipul de consum practicat in cadrul
subgrupurilor din care face parte. Astfel, individul va avea incredere intr-un mesaj publicitar
daca regaseste in el normele si valorile grupului din care face parte.

3.2.1. Grupul de apartenenta si de referinta

In cazul conceptului de ,,grup” trebuie sa facem o distinctie intre:

- Grupul de apartenenta, acela din care face parte individul datorita
statutului sau social real;

- Grupul de referinta, care este acel grup ce reprezintd o referintd pentru
individ, exprimand o adeziune personald prin care individului i-ar face placere sa faca
parte.

Dacd prima categorie de grup reprezintd acea structurd din care realmente facem parte,
cea de a doua, reprezinti grupul care exercitd o presiune exterioard. In cazul spotului publicitar
trebuie sa tinem cont de faptul ca, reclama proiecteaza sau permite integrarea intr-un grup, aici,
trebuie sa observam dacd grupul care ni se propune prin reclamd, este de apartenenta sau de
referinta.

De obicei mesajul publicitar pune mai usor in evidentd grupul de referinta, pentru ca
acesta aduce o valoare suplimentara mesajului. Un astfel de mesaj apare in cazul anunturilor de
angajare, cand, Intreprinderea se prezintd in exterior si in interior, drept grup de referinta prin
leadership-ul sdu, cautand sa creeze, s trezeasca un sentiment de mandrie, mandria de a apartine
unui grup care este de referinta pentru toti, astfel se creeaza un resort psihologic pentru a tenta.

3.2.2. Stereotipurile in reclama’

Incepand cu anii ‘20 miscarea culturalista promova idea si principiul ca, fiecare culturd
sau civilizatie ofera individului un model baza pe care 1si va cladi personalitatea.

Ceea ce trebuie subliniat este faptul cd , existd intotdeauna o personalitate de baza,
caracter national, specific local, etnic, geografic, norme ale unei societati-tip, care pot fi
circumscrise unor frontiere. La un moment dat acestea, amplificate, exagerate, caricaturizate, au
devenit adevarate scheme care au fost aplicate microsocietatilor (grupuri socio-demografice,
socio-profesionale, regiuni, zone) si uneori extinse la macrosocietati, tari si continente.

In general publicitatea utilizeaza stereotipuri mai ales atunci cand este vorba de profesii,
devenind adevarate clisee chiar daca ele au fost depasite de realitate. Aici, publicitatea, mesajul
publicitar, reclama, vor utileze un intreg arsenal de obiecte-semne, simboluri care se transform in
adevarate coduri de permanenta, de recunoastere.

" A se vedea, Moldoveanu, Maria, Miron, Dorina (1994), Psihologia reclamei. Bucuresti: Editura Libra.
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Evolutia si transformarile structurale ale societatii moderne si post-moderne se reflecta
direct asupra marketingului si publicitatii, domenii care, dupd cum am vazut sunt sensibil
influentate de mediul social si cultural. Schimbarile care se prefigureaza in cercetarea pentru
publicitate sunt 0 consecinta directd a schimbarilor sociale, tehnologice, economice, cat si a
schimbarilor de paradigme 1n ce priveste abordarile teoretice ale domeniului publicitatii.

4. Concluzii

Paradigma postmoderna presupune schimbari structurale in ce priveste marketingul si
publicitatea. Azi publicitatea este perceputd de consumatori ca un domeniu distinct, domeniu ce
are identitate istoricd si culturala, desi isi extrage intelesul si regulile de interpretare din restul
culturii, astfel, publicitatea nu poate fi perceputd izolat de cultura si mediul social din care
provine.

Una dintre caracteristicile definitorii ale publicitatii este aceea de a reactiona rapid la
orice tendinta generala de schimbare a sistemului social din care face parte, fiind de multe ori
prezentd in avangarda transformarilor. Astfel, ea, impune modele, defineste si sustine tendinte
pentru marea majoritate a indivizilor din societate, datoritd acestor caracteristici publicitatea
apare ca una din cele mai dinamice zone ale vietii sociale, fiind oricand gata de a se adresa
nevoilor consumatorilor, gata de a incerca noi abordari si de a-si asuma riscuri.

Lucrarea de fata a plecat de la premisa ca, indirect, publcitatea, participa si la crearea
unui sistem de valori, pentru cd, valorile se afld in miezul comportamentului nostru. Ele isi au
radacinile in creditele noastre fundamentale, cum sunt cele despre bine si rau, important sau
neimportant, valoros sau lipsit de valoare. Sistemele de valori, o data formate, se schimba foarte
putin de-a lungul vietii noastre. Sistemul nostru de valori este cel care influenteazd logica
lucrurilor pe care le trdim si le percepem, precum si genurile de conexiuni pe care le facem intre
perceptiile noastre asupra realitatii. Astfel, publicitatea, creaza un sistem de valori si raspunde
unui sistem de valori, acest lucru il realizeaza prin mijloace specifice, pentru cd ea comunica
intr-un mod specific si particular, prin persuasiune, aceea care este un tip special de comunicare,
aceste componente analitice dorim sa le prezentim succint n acesta lucrare.

BIBLIOGRAPHY

Wells, William, Burnett, John, Moriarty, Sandra (1998), Advertising, Principles &
Practice, Prentice Hall.Habermas, Junger (1998), Sfera publica si transformarea ei structurala.
Editura Univers

Wilcox, D.L., Hault, P., Agee. W. K. (1998), Public Relations Strategies and Tactics

Wright J. S., Winter W. L., Zeigler S. K. (1982), Advertising. New York: McGraw Hill

Aaker, D.; Batra, R. & Myres J. (2002), Advertising Management. Prentice — Hall
International, Inc

Alderfer (2006), An empirical test of theory of Human Needs. Organizational Behavior
and Human Performance 4. P. 142-175

Assael Henry (2007), Consumer Bahavior and Marketing Action Boston: Kent Publishing
Company

Balaure, V. — coordonator, (2000), Marketing, Editura Uranus, Bucuresti

Blythe Jim (2008), The Essence of Consummer Behavior. Prentice Hall Europe (S & S)
Company

Branescu, G., (2004), Creatie publicitara, Editura Comunicare.ro, Bucuresti

Branescu, G.,(2004), Management publicitar. Agentii de publicitate si campanii de
publicitate, Editura Comunicare.ro, Bucuresti

Brunner, J. (2002), Another Look of new Look 1. American Psychologist 47.6. 780-783

8 A se vedea, Hofstede, G. (1996), Managementul structurilor multiculturale, Editura Economica, Bucuresti.
35



RESONING AND SYLLOGISM OF THE ADVERTISEMENT

Doina David

Assoc. Prof. PhD, ,,Dimitrie Cantemir” University of Targu Mures

Abstract:The approach to advertising, beyond the aspect aimed at the process of creation and creativity, must
take into account several aspects aimed at approaching the individual from the perspective of a few particular
elements. The person at the moment when he perceives the message of the advertisement is coordinated, led by
several mechanisms, which assume and propose an analytical approach, in the context where advertising and
communication often have a pedagogical discourse, which obey the rules of education: demonstration,
repetition, conclusion. This the analysis and argumentation of our discourse will also obey the rules.

Keywords: publicity, advertising perceives message, creation, communication , creativity.

Publicitatea si reclama joaca un rol din ce in ce mai important in viata societdtii moderne,
fiind indiscutabil legatd de comunicarea de masa, avand roluri si efecte atat asupra individului,
cat si asupra societitii in ansamblul ei. In ansamblu,este expresia unor paradigme economice,
sociale si chiar politice. In timp au imprumutat, adoptat si adaptat concepte si teorii; tehnici din
stiintele sociale in special din sociologia opiniei publice, psihologia aplicatd, antropologie,
management si chiar retorica.

Daca la inceput ele se facea intr-o maniera intuitiva, in principal prin informare, tendinta
actuald este de a apela la cercetarea de specialitate si abordarea stiintifica, obiectivul actual al
acestora fiind acela de a se transforma intr-o investitie, abordand consumatorul pe baza unor
tehnologii si instrumente fundamentate pe un aparat conceptual solid, i pe o viziune si abordare
strategica, logica si raionala in acelasi timp.

Delimitarea corpusului teoretic al publicitatii vizeaza in principal teoriile efectelor
comunicarii de masd din perspectiva: antropologiei, sociologiei si psihologiei. Aceste teorii se
prezintd pe trei axe:

- axa intensitatii — unde efectele pot fi puternice, limitate, slabe;

- axa amplitudinii — vizeaza micro, macro si mezo-efectele;

- axatemporard — reprezinta efectele ce se pot manifesta pe termen scurt sau
lung;*

O alta componentd importantd a corpusului teoretic este lumea simbolica capabild sa
influenteze pe termen lung perceptia indivizilor asupra realitatii, unde publicitatea este un
instrument privilegiat al acestui proces. Aici, publicitatea poate transforma aspecte comune in
semnificatii ale unei lumi imaginare, inducind scenarii hedoniste, sentimente de euforie etc.?

Psihologia si mai ales psihologia sociald este o alta componenta ce alimenteaza
ansamblul teoretic pe care se bazeaza publicitatea. La acest nivel accentul cade mai ales pe axa
individ-grup. O relevanta aparte pentru publicitate o are procesarea informatica, care trateaza
modul in care indivizii reactioneaza la informatie, cum o poate codifica, respectiv cum o poate
asocia cu informatiile deja existente si ulterior memorate.

Y vezi, C. Coman,( 2000), Relatii publice si mass media, Ed. Polirom, Iasi
2 vezi, I. Dragan, (1996), Paradigme ale comunicarii de masd, Ed. Sansa, Bucuresti
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Aceste modele nu trebuie privite reductionist pentru cd ele vizeazd doar procesele
mentale interne ale individului, fara a aborda dimensiunea externa a procesului de comunicare.
Procesarea informatiei este complexd, pentru cad ea presupune: perceptie, gandire,
rezolvare,problematizare, reprezentare, logica, structura silogistica si uneori chiar uitare etc.

1. Arhetipurile de conduita si reclama

De la inceputul existentei noastre, din copildrie suntem si ne atasam de norme. Acestea Se
bazeaza pe modele familiale, biologice, profesionale, se bazeaza pe acele arhetipuri care devin
repere de actiune si gandire determinate de : varsta, sex, profesie, statut familial. Toate aceste
elemente se vor regasi in reclame. Publicitatea pentru a-si atinge obiectivele va uzita de calitatea
de receptor-consumator pe care o are fiecare dintre noi:

Publicitatea va oferi fiecaruia dintre noi posibilitatea de a achizitiona un produs/marca
care 1l va incadra Tn anumite norme, pentru ai asigura rolul, si pentru a-si indeplini statutul; ofera
individului mijlocul prin care se poate adapta la o societate aflata intr-o evolutie, devenire si
miscare Continua; intodeauna reclama si publicitatea se va construi si sprijini pe norme si
curente socioculturale prin care isi va argumenta mesajul.

Existenta normelor in societate implica si adeziunea la acestea din partea individului.
Adeziunea reprezintd consensul individului fatd de anumite norme, consens generat de
conditionarile educative si actiunea mai mult sau mai putin constienta a individului. Distingem
doua forme de adeziune:

Adeziunea extrinseca, este situatia in care individul se adapteaza, in deplind intelegere,
pentru a nu fi considerat un marginal, se supune normelor, prin conformism;

Adeziunea intrinsecd, este atunci cand individul asimileaza si interiorizeaza legile, pana
cand acestea devin aproape o proprie filosofie, un demers si o alegere personald ce corespunde
idealurilor grupului in care se va integra.

In acest context este greu de stabilit si determinat in mod obiectiv, influenta pe care o are
contextul familial, cultural asupra comportamentelor asupra deciziilor si gandurilor noastre,
tocmai aici intervine libertatea individului, liberul arbitru.

Cu toate acestea, scopul publicitatii este tocmai aceastd adeziune intrinseca, chiar daca
indivizii nu recunosc influenta pe care o are publicitatea asupra propriilor alegeri, sau nu
recunosc faptul ca nu Intotdeauna decodificd mesajele unei publicitatii dincolo de caracterul
incisiv si uneori lipsit de transparenta si continut inteligibil.

2. Schimbarea normelor si a rolurilor-impactul lor asupra reclamei

De cele mai multe ori schimbarea normelor intr-o societate implica schimbarea unui
intregi scheme educationale, in acest caz apare inevitabil situatie cdnd individul opune rezistenta
schimbarii.

Aici, intervine inteligenta de a sugera noile modele avand la baza modelele preexistente,
recunoscute, acceptate, prezente in cultura grupului. In acest caz, rolul publicititii este de a
facilita procesul de ,, pierdere” al valorilor recunoscute de grup pana la acel moment, rolul sau
este acela de a asigura un factor de echilibru intre vechi si nou, traditie si modernitate, de a
atenua conflictele intre generatii, clase, propunand modele prin care poate fi mai usor acceptata
realitatea. Rolul, este la randul sau determinat si fixat de o lege colectiva®. Aceastd lege colectiva
este fixatd de coduri, regulamente, interdictii, recomandari. Astfel, publicitatea nu ezitd in a
recupera aceste reguli, in a adopta atunci cand este nevoie chiar un ton imperativ sau autoritar.

Pe langa rolul explicit, al fiecaruia exista si un alt fel de rol dar nu mai putin important,
pe care fiecare interlocutor il asteapta de la celalalt din perspectiva functiei sale sociale. Este
ceea ce numim asteptarea de rol, care este un element de o complexitate suplimentara.

Chiar si la acest nivel intervine publicitatea, rolul ei este acela de a decoda asteptarile de
rol in locul nostru si de a desemna produsul care ne ajutd sa nu dezamdgim. Cea mai mare

3 vezi, Doise W., Mugny G.(1998), Psihologie sociald si dezvoltare cognitiva, Ed. Polirom, lasi
* A se vedea, Theodore. L. Glasser and Charles T. Salmon, (1994), Public Opinion and the Communication of
Consens,Guilford Press, New York.

37



ambiguitate o vom regasi la nivelul rolurilor profesionale, pentru cd aici rolul, trebuie sa
depaseasca uneori modelele stereotipizate si atunci este nevoie de reajustare, regularizare sau
complementaritate In abordarea publicitara.

Ceea ce nu trebuie sa ignoram in final este faptul ca, in decursul unei zile noi, ca si
indivizi parcurgem mai multe roluri: profesionale-in functie de interlocutori, roluri familiale-de
mama, sotie, ficd, iar confruntarile cu aceste roluri determind o alegere, o disjunctie, in care
trebuie sa efectudm selectii, poate sd rupem contactul cu unul din roluri, sau sd recurgem la
compromisuri cu riscul de a ne indeparta de modelul ideal.

3.Niveluri de interventie in transmiterea mesajelor

Secolul XXI este cu predilectie unul in care individul este expus zilnic, in viata privata si
in viata profesionald, la numeroase mesaje, astfel comunicarea devine un mecanism, un proces
de supralicitare, de concurenta.

Pentru a exista comunicare trebuie sa existe un contact real intre emifdator si receptor, dar,
o comunicare devine eficienta atunci cand impactul si feedback-ul sunt garantate. Publicitatea,
reclama, implica comunicare, 1nsati cuvantul publicitate inseamna a face public, exprima arta de
a exercita o actiune psihologica asupra publicului, cu scopuri comerciale, in acest caz se trece
de la informare la persuasiune, aici, intervine influenta psihologicad a emitatorului asupra
receptorului.

Pentru ca un mesaj sa aiba impact, el trebuie s3°;

- Sa atraga atentia;

- Sa genereze interes, evaluare, alegere;

- Sa declangeze o reactie, o actiune;
Trebuie sa produca modificari la nivelul receptorului:

- Starea cognitiva, trebuie sa transmitd cunoastere;

- Starea psihologica si afectiva, sa elaboreze o imagine constanti;

- Sa influenteze  comportamentul de cumparare, implicit atitudinea
consumatorului;

In functie de aceste component putem distinge trei niveluri de interventie in transmiterea
mesajelor:

3.1. Nivelul cognitiv

La acest nivel, comunicarea este informativa, porneste de la aspectele cu caracter de
simplu semnal, pentru a trece apoi la componente precise asupra produsului: loc de fabricatie,
componentd, adresa, referinte, pret, valabilitate, componenta caloricd, mod de utilizare, mod de
folosire, ect. La acest nivel rolul consumatorului este de a-si insusi mesajul, de a asculta, de a-si
indrepta atentia asupra produsului, de a lua cunostinta de existenta lui.

3.2.Nivelul afectiv

La acest nivel intervine rolul factorilor si elementelor de ordin informativ, sugestiv,
pentru a genera si crea o atitudine favorabila consumatorului. La nivelul acestui stadiu
consumatorul isi creeazd o parere, poate accepta, sau nu dar la fel de bine poate avea si o
atitudine neutrd. Sunt luate in calcul atitudinile pro si contra, se exprima sau nu preferintele supra
propunerilor, se face 0 evaluare a acestora, a ceea ce dorim, aspirdm, sau nu, sau ceea ce ni s-a
propus.

3.3.Nivelul conativ

Acest nivel propune nu doar o intentie de actiune, ci chiar o actiune efectiva. Cand
demersul consumatorului este constient (este etapa cognitiva), apoi intervine alegerea (etapa
afectiva) pentru ca in final sa ntervine cumpararea sau adeziunea (etapa conativa).

Astfel, mesajul publicitar®, reclama este un demers apart situat la nivel comercial, el,
mesajul, se strecoara 1n universul nostru, in nevoile noastre si in modul nostru de gandire, in

® Preluat dupd, Michele Jouve, (2005), Comunicarea publicitate si relatii publice, Editura polirom, lasi,pag.111
® 4 se vedea, Dan Petre, Mihaela Nicola (2004), Introducere in publicitate. Bucuresti: Editura comunicare.ro;
Dincu, V.S. (1999), Comunicarea simbolica. Arhitectura discursului publicitar. Editura Dacia, Cluj-Napoca.

38



preocupdrile noastre, starile noastre de spirit si aspiratiile noastre, intervine reproduce ticurile
noastre verbale, intonatiile, ezitarile, gesturile, mimica, joacd un rol de oglinda si ne stapaneste.

3.4. Publicitatea ca forta persuasiva

In mod frecvent avem tendinta de a considera ca publicitatea ne determini si cumparam,
sd achizitionam lucruri de care nu avem nevoie si pe care nu le dorim. Cei care se ocupa de
departamentul de publicitate stiu ca forta publicitatii se limiteaza la persuasiune. Ea nu este
capabild sa constrangd. Utilizatd eficient, publicitatea poate stimuli predispozitia spre
achizitionarea unor bunuri sau produse, ne poate influenta sa utilizdm anumite servicii sau sa
acceptam o idee. Elementul cheie pentru publicitate, pentru o reclama este, relevanta pe care o
are anunful, modul in care direct are un impact asupra celui care receptioneaza mesajul.

Apelul mesajului trebuie sa fie unul concis si clar pentru ca nu trebuie sa lase impactul pe
seama intuifiei. Astfel mesajul poate fi mai cu seama unul emotional, pentru ca astfel rezultatul
este cel dorit, scontat, poate fi si rational sau un rezultat al combinatiei intre cele doud
componente.

Acest gen de mesaje utilizeazd mai intdi emotia, pentru a atrage atentia, apoi apeleaza la
ratiune dupa ce publicul a devenit interesat de mesaj. Pentru a persuada, pentru a crea mesaje cu
continut credibil, este foarte important sd cunoastem si sd stim ceea ce gandesc si fac oamenii
din diferite segmente ale societatii.

Aici intervine psihologia comportamentului consumatorului, unde un rol important il
ocupd grupurile noastre de referinta sau grupurile carora dorim sd le apartinem. Toti ne dorim sa
avem sentimental de acceptare si de apartenentd. Societatea pe ansamblu are diferiti lideri de
opinii si de multe ori avem tendinta sa reactionam in functie de acestea, dar, si in functie de
personalitatea fiecaruia dintre noi.

Majoritatea deciziilor noastre in materie de reclama sau publicitate’ sunt luate sub
imperiul deciziilor emotionale, nu rationale, sau sub impactul acelor texte care sunt rezultatul
unui mixaj generat de un complex de informatii si apeluri emotionale. Concluzia acestor
consideratii ar fi:

Publicitatea foloseste persuasiunea, nu poate insa constrange;

Succesul persuasiunii se bazeaza pe impactul direct, pe amplasarea corectd a mesajului si
mai ales pe amplasarea corecta, anticipand modul in care publicul va reactiona la mesaj;

Cerintele de baza ale mesajului publicitar sunt: intelegerea scopului mesajului; stabilirea
obiectiva a faptelor care se vor transmite; cunoasterea segmentului de public vizat; stabilirea
mijloacelor specifice de comunicare in masa; abordarea creativd a mesajului, vizualizarea,
utilizarea unui limbaj clar, precis si repetitivi pentru a creste gradul de impact si eficienta a
mesajului publicitar.

Concluzii

Omul, in orice mod de abordare al realitatii este condus si se coordoneaza dupa
mecanismele sale specifice de gandire. Modul sau de actiune este unul care presupune: analiza,
evaluare, alegere, adeziune sau ne adeziune,mecanisme in care se bazeaza pe criterii obiective,
determinate in mod explicit de logica. Astfel, modul de gandire, unul cartezian, este acela care
determind persoana umana in receptarea oricarui mesaj, implicit cel al reclamei, indiferent daca
are calitatea de receptor sau emititor, si se supund unui scop, acela de a se informa®. Aici
intervine rolul mesajului transmis prin reclama, unde, expunerea, argumentarea se va baza pe
demonstratie, probe, referinte validate. In aceste conditii reclama presupune un discurs: realist,
precis, practic, pragmatic, tehnic, stiintific, legat concret de fapte. Reclamele din ziua de azi
trebuie sd raspunda unui public din ce in ce mai exigent. Acesta doreste informatii, transparenta,
o dovada concreti a utilitatii produsului. In acelasi timp, individ, ,, consumd” publicitate, pe care

" A se vedea, James L. Marra, (1992), Advertising Creativity:Techniques for Generating ldeas, Prince Hall,
Englewood, New Jersy.

¥ William.J.Mc.Guire, Persuasion, Resistance, and Attitude Chnge, in, Handbook of Comumunication, Chicago,
Rand McNally,1973, pag.221.
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de obicei o apreciaza pentru creativitate, pentru spectacolul pe care poate sa-l creeze, pentru
placerca de a consuma pe care o ofera. Daca la inceput publicitatea rationala s-a impus prin
austeritate, la ora actuala ea, trebuie sa depaseasca provocarea de a fi in acelasi timp informativa
,,comunicativa’” $i numai.

Mesajul publicitar in ziua de azi nu poate fi exclusiv rational. El, trebuie sa cuprinda si
elemente poetice, onirice, amuzante, evocatoare si nu doar elemente obiective. In alte situatii
mesajul, poate fi conceput rigid, in spiritul unui catalog anost de prezentare dar, comentariul
mesajului poate fi unul conceput pe un ton si intr-un stil sugestiv®, in acest context reclama, are
cu certitudine o functie vie. Cand ea, promoveaza: bunastare, frumusete, fericire, tinerete
vesnicd, raspunde direct si indirect aspiratiilor umane, poate acesta este si principalul motiv
pentru care mesajul publicitar, reclama, publicitatea au succes. Dacd promisiunea idealului dorit
reiese din rationamentul si silogismul reclamei, mesajului acesteia devine-mental pura realitate.
Abordarea rationalista a mesajului si a reclamei, intervine atunci cand mesajul implica elemente
mai mult insignifiante, unde, demersul logic este indreptat spre efectul dorit, fortdnd increderea
si adeziunea din partea consumatorului.
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SOME ASPECTS REGARDING THE CONCEPT OF ELECTRONIC
MONITORING AND CONCERNS REGARDING ITS IMPLEMENTATION
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Abstract: Starting from the concerns of the Council of Europe regarding the improvement of criminal
justice rules in the member states, including through the creation of an Electronic Monitoring system, the
study presents aspects related to how this monitoring is understood in several European states, and how
the Romanian state proceeds to implement the Electronic Monitoring system at the national level, in
order to carry out criminal justice as efficiently as possible, and with respect for human rights.
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l. Aspecte privind monitorizarea electronica si preocuparile Consiliului Europei referitoare
la aceasta

Transformarile tot mai mari si complexe ale tehnologiilor au dus la constientizarea, din
partea specialistilor secolului XX, a posibilelor pericole generate de acestea, printre care s-ar
putea enumera si dezvoltarea, de exemplu, a armelor atomice. Prin urmare, si-a facut aparitia un
domeniu nou de studiu, denumit " etica schimbarii tehnologice”, care vizeaza printre altele, si
supravegherea tehnologiilor digitale de comunicare. Monitorizarea electronica poate fi privita ca
un tip aparte de asemenea supraveghere, ce are menirea de a fi folosit in cadrul procedurilor
penale.!

Notiunea de monitorizare electronica, cuprinde numeroase tehnici care utilizeaza
verificarea vocala, frecventele radio, asocierea mai multor activitdfi de supraveghere a
telefoanelor mobile prin satelit. Pe viitor se doreste si o perfectionare a supravegherii locatiei. De
exemplu, in prezent s-a ajuns, in SUA, la monitorizarea de la distantd a alcoolului.?

Monitorizarea electronica reprezintd o modalitate de supraveghere, o limitare ori chiar o
privare totald de libertate a anumitor persoane. in raport de felul si momentul in care este folosita
in cursul procesului penal, cat si de celelalte masuri cu care este asociatd, ea ajutd, in modalitati
diverse, obiectivelor de rebilitare, sanctionare, preventie si aparare publica urmarite de politica
penala.

Aceasta tehnologie de monitorizare electronica da posibilitatea organelor in drept ca, de
la distantd, sd ingrddeascd in mod legal si sd constrangd suspectul sau faptuitorul la anumite
actiuni in limite de spatiu si timp- respectiv deplasarile, intervalul orar si amplasarea ori
pozitionarea pentru perioade variate de timp. In prezent aceste tehnici de monitorizare
electronica se bazeaza pe depistarea autorilor de infractiuni in locuri fixe, monitorizand parcursul
deplasarii lor, sau prevenind autoritatile cand zonele de excludere stabilite urmeaza a fi incalcate.

! Mike Nellis, Standarde si eticd in monitorizarea electronicd, Consiliul Europei, 2015, p.19
2
Idem, p.11
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Aceste tehnologii prin care sunt supravegheate miscarile sunt foarte utile organelor de
politie pentru ca ele dau posibilitatea folosirii lor pentru depistarea infractorilor aflati la locul
unei infractiuni.

Consiliul Europei este preocupat si interesat de aceastd monitorizare electronica,
definind-o si creand in acest sens norme pentru a sprijini statele membre sa includa in politica,
legislatiile penale si iIn practicile proprii folosirea concretd a diferitelor forme ale ei, cu
respectarea totald a drepturilor persoanelor cirora li se aplicd. in Recomandarea CM/Rec(2014)4
a Comitetului de Ministri catre statele membre privind monitorizarea electronica®, este definita
aceasta monitorizare ca fiind "un termen general care se refera la forme de supraveghere prin
intermediul cdrora sa se monitorizeze locatia, migcarea si comportamentul specific persoanelor
din cadrul procesului de justifie penald” si se specifica drept "forme curente de monitorizare
electronica”, ca fiind cele bazate pe "undele radio, tehnologie de urmarire prin satelit sau
biometrica.” Se precizeaza, de asemenea, cd "in general, ele cuprind un dispozitiv atasat
persoanei respective, care se monitorizeaza de la distanta.”

In acest scop a emis si un Regulament cu directii de actiune in aceasti materie- respectiv
Recomandarea Comitetului de Ministri al Consiliului Europei din februarie 2015- si o serie de
principii cu privire la criteriile etice si profesionale pentru legiferarea folosirii monitorizarii
electronice in justitia penald, care au fost precizate in Recomandarea mai sus mentionta,
adoptatd in urma reuniunii multilaterale de la Strasbourg din perioada 27-28 noiembrie 2014.

Recomandarea include doar standarde minime, Consiliul Europei apreciind ca statele
membre pot extinde propriile reglementari, motiv pentru care nu se asteapta la nivel european
recurgerea la o aplicare tip cu privire la monitorizarea electronica. In acest sens dim spre
exemplificare cateva precizari ale Comitetului de Ministri al Consiliului: In Recomandarea
amintitd se prevede expres modalitatile prin care statele membre pot folosi monitorizarea
electronica, in functie de jurisdictiile lor nationale, ca "mijloc de supraveghere a executarii unei
sanctiuni sau masuri penale la nivelul comunitatii; in combinatie cu alte interventii de liberare
conditionatd; in cadrul liberdrii conditionate din inchisoare; in faza procedurilor penale
premergatoare procesului; ca masura premergatoare eliberdrii pentru cei din inchisori; ca masura
de indrumare si supraveghere intensiva pentru anumite tipuri de infractori, dupa liberarea din
inchisoare; ca masurd de protejare a anumitor victime ale infractiunilor de suspecti sau infractori
individuali.” Totodatd, se mai precizeazd expres §i cd "in unele jurisdictii, monitorizarea
electronicad poate fi folosita in cazul suspectilor sau infractorilor juvenili, in timp ce in altele
aceastd masura nu se aplicd minorilor.”

O altd prevedere evidentiazd ca "in unele jurisdictii, monitorizarea electronica este
condusa direct de catre penitenciar, agentiile de probatiune, serviciile de politie ori alte agentii
publice competente, in timp ce in alte state este img)lementaté de companii private care au un
contract de furnizare de servicii cu o agentie de stat.”

Il. Cum apreciaza diferite state europene monitorizarea electronica

La reuniunea multilaterala de la Strasbourg din perioada 27-28 noiembrie 2014 a statelor
membre ale Consiliului Europei, mai multe dintre state si-au prezentat rezultatele proprii folosirii
practicii monitorizarii electronice si au venit cu opinii 1 propuneri vis-a-vis de aceasta forma de
monitorizare®. De exemplu, Letonia a prezentat un rezumat referitor la metodele monitorizarii
electronice existente la moment si posibile pe viitor. Albania, Croatia, Danemarca, Estonia,
Franta si Turcia de asemenea au prezentat aspecte cu privire la proceduri si modalitdti ce sunt
folosite sau de dorit a fi imbunatatite pentru a include monitorizarea electronica in sistemele
procesuale penale nationale. Franta si Olanda, cat si Danemarca, sunt state in care sistemele de
monitorizare electronica au deja vechime ca practicd a lor. Danemarca si Estonia au constituit la

¥ Adoptatd de Consiliul de Ministri in 19.02.2014; text integral in Mike Nellis, Standarde si eticd in monitorizarea
electronica, Consiliul Europei, 2015, p.67-74

* Mike Nellis, Standarde si etic in monitorizarea electronica, Consiliul Europei, 2015, p.67-74

® Mike Nellis, Standarde si eticd in monitorizarea electronica, 2015, Consiliul Europei, p.7, 13, 19
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momentul mentionat exemple ca avand practici bune in ceea ce priveste procedurile lor legate de
monitorizarea electronicd. Olanda a precizat vointa judecatorilor nationali de aplicare a
pedepselor si protectiei publice din partea monitorizarii electronice, in contrast cu factorii
publici care sustin ca acest procedeu de monitorizare electronica sa fie legat de reabilitare.

S-a constatat cd s-a evidentiat ca regula echivalarea unei zile intregi de monitorizare
electronica prin radiofrecventd, cu o zi de detentie, state europene precum Belgia, Olanda,
Norvegia si Danemarca realizand aceastd echivalare. Republica Slovacd si Estonia au si ele
tendinta de a face aceasta echivalare, prima incluzand-o ca reguld in dispozitiile penale
nationale.®

Olanda a demonstrat ca bune rezultate ale monitorizarii biometrice a locatiilor unor
infractori olandezi s-au datorat elimindrii, din cauze financiare, a sectiilor locale de politie la care
infractorii, in procedura anterioara, reportau personal. Reprezentantii Turciei au evidentiat ca la
nivel national infractorii doresc monitorizarea electronicd in detrimentul inspectiei realizate de
organele de politie, si ca ar fi posibil ca monitorizarea electronica sa fie utilizatd ca inlocuitor
pentru formele "negative de contact uman.” ’

Reprezentantii Regatului Unit al Marii Britanii prezentdnd proceduri din Anglia si Tara
Galilor in care au fost implicati infractorii cu multe infractiuni la activ, eliberati din penitenciare,
avand sansa de a alege intre urmarirea GPS si modalitatea traditionald de supraveghere de catre
ofiterii de politie, au ales-o pe prima si ca, aceasta urmarire GPS sprijina si politia, permitandu-i
mai mult control. Totodata, acesti reprezentanti au mai subliniat cd supravegherea GPS este mai
utild acelei categorii de infractori ce doresc sa primesca sprijinul consilierilor de probatiune si sa
renunte la activitatea infractionala, i ca ea trebuie sustinuta.

In contradictic cu Regatul Unit, Norvegia nu recurge la sistemul urmiririi GPS,
specialistii norvegieni subliniind cd ei vad cu adevarat benefice vizitele efectuate de serviciul
probatiune la domiciliul infractorilor, atat pentru acestia, cat si pentru familiile lor, comparativ
cu utilizarea procedurilor de montare si supraveghere a echipamentului necesar supravegherii
GPS.®

Danemarca a sustinut beneficitatea folosirii procedurii monitorizarii electronice, pe
motivul costurilor mult mai mici in raport cu cele implicate de detentia in penitenciarele inchise
sau deschise.’

Scotia a subliniat ca in ce priveste utilizarea monitorizarii electronice ca masura
preliminard, aceasta ar necesita totusi asigurarea un %jutor pentru suspecti din partea autoritdfilor
competente in vederea respectarii cerintelor impuse.l

Suedia™a realizat un studiu care a evidentiat concluzia ca influenteazi mult diminuarea
fenomenului de recidiva imbinarea monitorizarii electronice cu supravegherea intensiva in
celelalte moduri cunoscute.

Este diferita la nivelul statelor europene si perioada de operare a retinerilor la domiciliu,
un exemplu fiind Anglia si Tara Galilor, comparativ cu Suedia. In aceasta din urma perioadele de
retinere la domiciliu sunt mai lungi.

I1. Romania si monitorizarea electronica

In Roménia a fost adoptati Legea privind monitorizarea electronici in cadrul unor
proceduri judiciare si executional penale, nr. 146/ 17.05.2021.* Conform articolului 1 alin. (1) al
legii, aceasta "reglementeaza infiintarea, organizarea si functionarea sistemului informatic de
monitorizare electronica, denumit SIME”, iar potrivit celor prevazute la alin.(2) lit.a)-e) al legii
146/2021, acest SIME va fi folosit "in scopul monitorizarii electronice , cu ocazia:

® Idem, p.21

" Idem, p.13, 15

¥ Idem, p.15

° Idem, p.18

% 1dem, p.18

1 |dem, p.24

12 pyblicata in Monitorul Oficial nr.515/18.05.2021
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a) executarii masurii controlului judiciar sau controlului judiciar pe
cautiune(...)

b) executarii masurii arestului la domiciliug...)

c) aplicarii ordinului de protectie provizoriu si ordinului de protectie(...)

d) aplicarii ordinului european de protectie in cazul in care Romania este stat
emitent(...)

e) supravegherii de la distanta(...).”

Potrivit prevederilor exprese ale alin.(4) al art.1 din lege, dispozitiile acesteia nu sunt
aplicabile acelor proceduri judiciare referitoare la persoanele condamnate si puse, in
conformitate cu legea, sub supravegherea serviciului de probatiune, lor aplicandu-li-se dispozitii
cuprinse intr-o alta lege, speciala.

Legea 146/2021 defineste monitorizarea, "ca fiind formata din toate activitatile
desfasurate prin intermediul SIME, ce vizeaza localizarea sistematica, pe teritoriul Romaniei, a
dispozitivelor electronice de supraveghere”, actiuni care alcatuiesc asa numita monitorizare
electronica. Limitele teritoriale nationale legale de monitorizarea electronica prin intermediul
sistemului SIME sunt reprezentate de dispozitiile de supraveghere electronica pozitionate de pe
teritoriul Romaniei, regulad expres prevazuta in art.1 alin.(3) al Legii 146/2021.

Legea mai defineste si alti termeni printre care si cei de dispozitiv electronic de
supraveghere, date GIS, date de localizare, organ de supraveghere, operator tehnic( in articolul
2 al ei).

In preocuparea pentru buna functionare la nivel national a acestei monitorizari
electronice, legea 146/2021 infiinteazd un Comitet tehnic, format din cate un reprezentant cu
grad de expert, al urmatoarelor autoritdfi: Inspectoratul General al Politiei Romane,
Administratia Nationala a Penitenciarelor, Serviciul de Telecomunicatii Speciale. Acest Comitet
are rolul de a face recomandari cu privire la: dezvoltarea sistemelor informatice dedicate™si
de lucru in concordanta si cu evolutiile tehnologiilor, caracteristicile tehnice ale dispozitivelor de
supraveghere electronica, echipamentelor si aplicatiilor folosite in cadrul SIME si la alte aspecte
tehnice de utilitate pentru dezvoltarea si functionarea SIME.

O alta facultate a Comitetului este ca, periodic, sa poatd da informari asupra capacitdtilor
de monitorizare electronica si limitelor tehnologice de folosire a SIME (conform art.7 al legii).

Conform dispozitiilor legii 146/2021 (art.21) in SIME "sunt generate urmatoarele
categorii de alerte:

-alerta de pardsire a domiciliului

-alerta de depasire a perimetrului

-alerta de apropiere- urmare a constatarii dispozitivului electronic de
supraveghere n proximitatea celui detinut de persoana protejata, sub distanta dinainte
stabilia

-alerta de defectiune

-alerta de testare generatd in cadrul procedurii de montare a dispozitivului
electronic de supraveghere.”

Legea reglementeaza si procedurile de urmat in situatiile In care apar asemenea alerte, cat
si aspectele referitoare la operationalizarea SIME, statuand ca aceasta se va realiza cel mai tarziu
la 1 octombrie 2022, aplicandu-se monitorizarea electronica intr-o prima faza, intr-un sistem
pilot, anumitor situatii expres prevazute la art. 1 alin. (2) lit. ¢) si d) ale ei, in perioada 1
octombrie 2022-31 decembrie 2025. In acest sens, Guvernul Romaniei a emis Hotirarea

3 Legea prevede ca fiind sisteme informatice dedicate atat sistemul informatic de formare a semnalarilor(SICS),
adica grupul de date incluse in SIME, care au in vedere persoanele protejate si pe cele supravegheate- cat si sistemul
informatic de generare a alertelor(SIGA)- adicd a ansamblului de date prelucrate prin SIME, prin care se notifica
incalcarea unei reguli avand la baza una sau mai multe semnalari, 1n art. 2 alin.(1) lit.c)
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nr.1025/10.08.2022 pentru stabilirea aspectelor tehnice si de organizare privind functionarea in
sistemul pilot si a celor privind operationalizarea SIME.*

Conform acestei Hotdrdri a Guvernului™, monitorizarea electronica in sistem pilot se
realizeazd in Romania in situatia ordinelor de protectie simple, provizorii $i europene, in
etape™®astfel:

a) prima etapa- in perioada 2022-2023- in municipiul Bucuresti si judetele
lasi, Mures si Vrancea

b) a doua ectapa- in anul 2024- in sfera acelorasi unitati administrativ-
teritoriale mai sus mentionate si in judetele Bacdu, Brasov, Caras-Severin, Calarasi,
Cluj, Covasna, Galati, Giurgiu, Harghita, Ilfov, Mehedinti, Neam{, Prahova, Sibiu,
Satu-Mare, Sélaj, Teleorman, Vaslui si Valcea

C) a treia- in anul 2025-in unitatile administrativ-teritoriale precizate la
punctele anterioare si la nivelul judetelor Alba, Arad, Arges, Bihor, Bistrita-Nasaud,
Botosani, Braila, Buzau, Constanta, Dambovita, Dolj, Gorj, Hunedoara, lalomita,
Maramures, Olt, Suceava, Timis si Tulcea.

Romania este inca la inceput in ce priveste aceastd practica. Preocuparile Romaniei
privind monitorizarea electronica si implementarea ei la nivel national concorda cu orientarile
existente la nivelul Consiliului Europei care, subliniaza importanta deosebita ce trebuie acordata
cercetarii efectelor si eficientei oricaror masuri penale ce se intentioneaza a fi aplicate autorilor
aspecte fatd de care specialistii nu se pot pronunta decat dupa analizarea efectului inregistrat intr-
0o anumitd perioadd de timp. Pentru aceasta, la nivelul Consiliului Europei s-a evidentiat
importanta mare a recurgerii la programe pilot pentru arii geografice concrete ori in jurisdictii
anume alese- considerate absolut necesare pentru ca monitorizarea electronica si verifice atat
trainicia procedeelor administrative si echipamentelor folosite, cat si sa facd Tmbunatatiri,
completari sau modificari ori sd renunte total la continuarea actiunilor de genul celor
intreprinse.!” Totodatd s-a mai conturat si ideea utilititii programelor pilot prin faptul ca
evaluatorii pot sa faca o comparatie a urmarilor si impactului monitorizarii electronice asupra
lotului de subiecti de cercetare din teritoriile pilot, cu un "grup de control” asemanator din zone
ce nu au fost incluse in programul pilot, insa aflate in cadrul aceleiasi jurisdictii nationale.'®

Concluzii

Monitorizarea electronica in cadrul jurisdictiilor statelor europene care o practica are o
baza legala pentru aplicarea in etapa premergatoare procesului penal, Tnsa existd deosebiri
notabile in ceea ce priveste punerea ei in practici. In Romania incid nu exista infrastructura
necesard, abea din anul curent incepand functionarea unui program pilot pentru monitorizarea
electronica la nivel national. Austria si Liuania o aplicd unui numar mic de cazuri, Germania
foloseste aceastda monitorizare doar in landul Hessen si inr-o mica masura. Belgia si Olanda, cat
si Suedia, sunt state unde de practica mult la aceasta proceduré.19

Prin recurgerea la aceastd procedurad a monitorizarii electronice, la nivelul intregii Europe
se doreste solutionarea problemelor reale cauzate de extrema aglomerare a spatiilor penitenciare
si a altor provocari cu care se confrunta sitemele de justitic penald. Totodatd, se urmareste si
respectarea, in cadrul procedurilor penale, a drepturilor persoanelor suspecte ori autoare a unor
fapte penale, monitorizarea bazandu-se pe principii bine stabilite la nivelul Consiliului Europei.
De asemenea, se cauta si gasirea acelor modalitati care ar putea duce la o diminuare a recidiveli.

¥ Vezi nota de fundamentare pe https:/gov.ro/ro/guvernul/procesul-legislativ/note-de-fundamentare/nota-de-
fundamentare-hg-nr-1025-10-08-2022&page=6
5 Oficializata in 17.08.2022, vezi si www.avocatnet.ro
% idem
" Mike Nellis, Standarde si eticd in monitorizarea electronicd, 2015, Consiliul Europei,p.53
18 ;

idem
19 Raport comparativ DETOUR Towards Pre-trial Detention as Ultima Ratio, Viena, decembrie 2017, p.53
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Cadrul pentru solutionarea acestor probleme a fost adus de Consiliul Europei care, a fost
cel ce a acordat o baza legala si eticd pentru folosirea monitorizarii electronice prin
recomandarile Consiliului sdu de Ministri facute in urma reuniunii multilaterale a statelor
membre din anul 2014.

Nu in ultimul rand, prin recurgerea la aceasta procedura se Incearca si gasirea unei solutii
optime pentru problemele financiare generate de activitatile pe care le implica procedurile
judiciare penale si punerea in executare a hotararilor pronuntate in cadrul proceselor penale.
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1. Introducere

Contenciosul administrativ are, prin definitie, rolul de asigura protectia drepturilor si
intereselor particularilor vatamati prin acte nelegale ale administratiei publice. Urmarind acest
scop, instantele de judecatd care solutioneaza litigii de contencios administrativ in domeniii
specifice, cum ar fi i acela al urbanismului, trebuie sd asigure un just echilibru intre drepturile
proprietarilor si politicile statale sau regionale de planificare urbana. In jurisprudenta Curtii
Europene a Drepturilor Omului se identifica principalele linii de argumentatie pe care instantele
de contenciosul urbanismului® trebuie si le aiba in vedere in cantarirea drepturilor si intereselor
ce se doresc a fi protejate sau restabilite in astfel de litigii. Curtea europeana a subliniat ca in
politicile de urbanism interesul general al comunitatii este preeminent, context in care marja de
apreciere a statului este mai largd decat atunci cand sunt in joc drepturile civile®. Faptul céd o
persoana detine un teren nu-i confera dreptul de a construi pe terenul respectiv, statul avand
dreptul sd impuna si sd mentina diverse restrictii n materie de construc‘,tiig. Curtea europeanad a
declarat inadmisibile cereri care priveau interdictia absolutd de a construi, Insotite de
imposibilitatea de a solicita despagubiri din partea municipalitdtii, atunci cand proprietarii nu si-
au manifestat intentia de a construi si nici nu au demonstrat ca interdictia le impunea sd modifice
destinatia folosintei bunurilor® sau cazul in care, in lipsa unei modificari aduse folosintei,
reclamantul a asteptat o perioadd lunga de timp Inainte de a depune o cerere de autorizatie de
construire®. In alte cauze, Curtea a constatat o incilcare chiar si in lipsa unui proiect de
construire concret, pe motiv ca legiuitorul a adoptat mai intai legi care prevedeau dreptul la

! Pentru o privire asupra consecintelor jurisprudentei Curtii Europene a Drepturilor Omului asupra dispozitiilor
constitutionale Tn materia dreptului de proprietate, a se vedea S.-G. Barbu, A. Muraru, V. Barbateanu, Elemente de
contencios constitutional, Ed. C.H. Beck, Bucuresti, 2021, p. 240-241, 1. Muraru, E. S. Téanasescu, Constitutia
Romaniei. Comentariu pe articole, Ed. C.H. Beck, Bucuresti, 2019, p. 383-385.

? Gorraiz Lizarraga si altii impotriva Spaniei, pct. 70; Mellacher si altii impotriva Austriei, pct. 55; Chapman
impotriva Regatului Unit, pct. 104.

*In ce priveste restrictiile impuse pe durata mai multor ani, a se vedea Skibinscy impotriva Poloniei, pct. 98;
Skrzynski impotriva Poloniei, pct. 92; Rosinski impotriva Poloniei, pct. 89; Buczkiewicz impotriva Poloniei, pct.
77; Pietrzak impotriva Poloniei, pct. 115; Hakan Ar1 impotriva Turciei, pct. 36; Rossitto impotriva Italiei, pct. 37;
Maioli impotriva Italiei, pct. 52; Hiiseyin Kaplan Impotriva Turciei, pct. 38; Ziya Cevik impotriva Turciei, pct. 33.

* Scagliarini impotriva Italiei.

® Galtieri impotriva Italiei.
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despagubiri pentru expropriere, dar a amanat ulterior in mod repetat intrarea in vigoare a acelor
IegiG. De asemenea, ocuparea ilegala a terenurilor aflate in proprietate privatd de catre autoritatile
publice in vederea implementarii de proiecte de dezvoltare, creand un mecanism care permitea
autoritatilor sa beneficieze de o situatie ilegala in care proprietarul era pus in fata faptului
implinit, a incilcat dreptul la respectarea bunurilor’.

2. Probleme recente din practica administrativa si judiciara

Recent, Curtea de Apel Bucuresti a solutionat o serie de litigii® care puneau problema
asigurarii unui just echilibru intre interesul particularilor in exercitarea fara restrictii a dreptului
de proprietate si interesul comunitdtii la un mediu sandtos prin protectia spatiilor publice verzi.
De regula, in aceste litigii petentii erau proprietari ai imobilelor terenuri pe care le dobandisera
de la persoane carora anterior le fusesera restituite in baza unor titluri de proprietate eliberate
conform legilor de restituire a proprietatilor ce fusesera preluate in timpul regimului comunist
(de exemplu, in baza Legii nr. 18/1991 a fondului funciar). Respectivele terenuri au fost
intabulate in cartea funciara la categoria de folosinta ,,curti-constructii"®. Terenurile, din punct de
vedere urbanistic™® la data litigiului erau insa incluse in zona spatiilor verzi publice.

Zona spatiilor verzi publice are regimul reglementat la Titlul II din Regulamentul Local
de Urbanism aferent Planului Urbanistic General al Municipiului Bucuresti. Regulamentul are
prevazute prescriptiile specifice pe zone, subzone si unitati teritoriale de referinta, intre care la
litera ,,V" este definitd zona spatiilor verzi, caracterizatd astfel: ,,Zona cuprinde spatii verzi
publice cu acces nelimitat sau specializate de interes supramunicipal si municipal, spatii pentru
sport si agrement cu acces limitat de apartenenta la cluburi sau contra cost, spatii plantate de
protectie si paduri de diferite tipuri". Zona spatiilor verzi cuprinde opt zone (de la V 1 la V 8).
Cele opt zone presupun fie interdictii absolute de a construi, fie posibilitatea construirii in
conditii restrictive si cu un scop limitat: constructii pentru expozitii, activitati culturale, activitati
sportive, alimentatie publica si comert; adaposturi, grupuri sanitare, spatii pentru administrare si
intretinere; parcaje, iar terenul este, de regula, deschis circulatiei pietonale. Prin urmare, conform
normelor urbanistice si certificatelor de urbanism, particularii nu pot exercita, practic, dreptul de
folosinta asupra terenurilor detinute. Folosinta terenului cuprinde utilizarea acestuia si culegerea
fructelor (naturale, industriale si civile). In cazul terenurilor, intinderea dreptului de proprietate
este stabilita la art. 559 alin. (2) din Codul civil care prevede: ,,Proprietarul poate face, deasupra
si in subsolul terenului, toate constructiile, plantatiile si lucrarile pe care le gaseste de cuviinta, in
afara de exceptiile stabilite de lege, si poate trage din ele toate foloasele pe care acestea le-ar
produce. El este tinut sd respecte, in conditiile si in limitele determinate de lege, drepturile
tertilor asupra resurselor minerale ale subsolului, izvoarelor si apelor subterane, lucrarilor si
instalatiilor subterane si altora asemenea". Atributul folosintei este incalcat ori de cate ori
proprietarul este impiedicat sa isi utilizeze imobilul conform intereselor legitime proprii, inclusiv
prin decizii administrative ale autoritatilor. In acest context, incadrarea terenului in zona spatiilor

¢ Skibinscy impotriva Poloniei, pct. 78.

" Belvedere Alberghiera S.r.1. impotriva Italiei, pet. 59.

® De exemplu, deciziile nr. 1882/2019, nr. 524/2021, nepublicate.

 Amintim ca potrivit pct. 7 si 8 din anexa la Ordinul ministrului administratiei publice nr. 534/2001 privind
aprobarea Normelor tehnice pentru introducerea cadastrului general, terenurile de orice fel, care apartin persoanelor
fizice si juridice, indiferent de titlurile pe baza carora sunt detinute, se impart pe destinatii conform prevederilor
legale. Categoriile si subcategoriile de folosinta se determina pe baza constatarilor facute la teren si a documentelor
care atesta legalitatea modificarilor efectuate. Categoria de folosinta este o grupare de terenuri cu aceeasi destinatie
economicd, creatd In mod natural sau artificial. Are ca unitate superioara grupa de folosinta si ca unitate inferioara
subcategoria de folosinta (folositd de cadastrele de specialitate). Grupele de folosinta sunt agricole si neagricole.
Categoria curti - constructii (Cc) este categoria ce cuprinde terenurile cu diverse utilizari si destinatii, ce nu se
incadreaza in nici una din categoriile de folosinta prevazute in categoriile, agricol (A), pasune (P), fanete (F), vie
(V), livezi (L), paduri (Pd), terenuri cu apa si stuf, caile de comunicatii rutiere (DR) si caile ferate (CF).

19 prin H.C.G.M.B. nr. 269/21.12.2000, a cirei valabilitate a fost prelungita prin H.C.G.M.B. nr. 169/30.09.2004, nr.
241/20.12.2011, nr. 232/19.12.2012 si 224/15.12.2015, s-a adoptat Planul Urbanistic General al Municipiului
Bucuresti.
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verzi publice cu acces nelimitat, suprima, practic, exercitarea dreptului de folosinta, sub ambele
aspecte, intrucat particularul nu isi poate exercita dreptul legitim de a construi, fiind astfel
impiedicat sd utilizeze terenul. Cu toate ca actele de proprietate si evidentele de publicitate
imobiliara atesta juridic ca terenul are categoria de folosinta ,,curti-constructii”, fiind deci, de
jure, ,.construibil", incadrarea prin Planul Urbanistic General, a terenului la spatii verzi publice
cu acces nelimitat 1l impiedica pe particular sa exercite dreptul legitim de a construi - astfel cum
este prevazut la art. 559 alin. (2) din Codul civil. Consideram justd concluzia instantei intrucat, in
cazul analizat, terenul este de facto ,nnon-edificandi" (neconstruibil). Sustinerile autoritatii
publice cu competente in urbanism (Consiliului General al Municipiului Bucuresti) cu privire la
caracterul construibil al imobilelor situate in subzona V1 nu pot fi refinute intrucat aceasta
subzona permite exclusiv edificarea de constructii pentru expozitii, activitati culturale, activitati
sportive, alimentatie publica si comert si anexe cum ar fi addposturi, grupuri sanitare, spatii
pentru administrare si intretinere; parcaje. Or, asa cum corect a retinut instanta, nu rezulta din
niciun mijloc de proba ca petenta avea, la momentul dobandirii terenurilor, sau ca ar avea la data
litigiului un obiect de activitate care sa-i fi permis sa edifice constructiile mentionate aferent
subzonei V1, in scopul derularii activitatii sale economice care sa fie legata de activitatea de
expozitii, activitati culturale, activitati sportive, alimentatie publicd si comert. In acest context,
folosinta terenului petentei este restrictionata in mod sever, citd vreme terenul este, de facto,
,»hon edificandi". Addugam ca potrivit art. 71 din OUG nr. 195/2005 privind protectia mediului
este interzisa schimbarea destinatiei de ,,spatiu verde" a terenului, prevazuta prin planul
urbanistic general, context in care interventia instantei de judecata este singura modalitate de a
obtine atenuarea restrictiilor disproportionate ale exercitarii dreptului de proprietate privata,
particularul al carui teren este incadrat urbanistic in categoria ,,spatiu verde” neavand nicio
modalitate de a obtine din partea autoritatii publice o schimbare a destinatiei terenului. Mai
trebuie avut in vedere ca aceasta destinatie poate fi modificatd numai in instan{a intrucat planul
urbanistic general este un act administrativ care a intrat in circuitul juridic civil si a produs
efecte, context in care el nu mai poate fi revocat partial de catre emitent, numai cu privire la
incadrarea urbanstica a imobilului in litigiu.

Pe de alta parte, observdm ca prin includerea unui imobil in subzona Vl1a, se realizeaza o
ingradire excesivd a prerogativelor dreptului de proprietate, echivaland, in esentd, cu o
expropriere in fapt, aspect de naturd a incdlca dispozitiile art. 1 din Primul Protocol aditional al
Conventia europeana pentru protectia drepturilor si libertatilor fundamentale. Prevederile art. 1
din Primul Protocol aditional al Conventiei europene impun autoritatilor statale doua obligatii
esentiale: sd ia masurile necesare protejarii proprietatii private si sd se abtina de la acte care pot
aduce injust atingere proprietatii private. Atingerea adusd proprietdfii private poate fi generata
atat printr-o actiune a autoritatilor publice, cat si prin inactiunea sau neglijenta in adoptarea unor
drept. Mai trebuie observat cd in astfel de cauze autoritatea publica cu atributii iIn domeniul
urbanismului nu a invocat nici un argument pertinent de natura a justifica includerea terenurilor
in categoria spatiilor verzi publice cu acces nelimitat si nici nu a oferit particularilor o justd
despagubire, proportionala cu pierderea suferita, avand in vedere si faptul ca in categorii precum
aceea Vla parcuri, gradini, scuaruri si fasii plantate publice pot fi incluse doar imobile
apartinand domeniului public, iar nu si imobile proprietate privatd (ceea ce echivaleaza cu o
expropriere in fapt, proprietarii fiind lipsiti de una din prerogativele dreptului de proprietate -
folosinta). Concluziondm ca incadrarea urbanistica a oricarui imobilul trebuie sa asigure acestuia
exercitarea deplind a celor trei atribute ale dreptului sdu de proprietate: posesia, folosinta si
dispozitia. Desigur ca limitari pot exista. Numai ca lipsa oricarei justificari obiective a Tncadrarii
urbanistice a unui teren in zone si subzone ce au regim juridic restrictiv al folosintei dreptului de
proprietate, poate genera o incalcare a dreptului de proprietate privatd, deci de un aspect de
neconventionalitate a actului administrativ privind incadrarea urbanistica aplicabild terenului
respectiv. Este adavarat ca orice plan urbanistic general clasifica zonele urbanistice dupa profilul
dominant al fiecarei zone, iar nu dupa fiecare teren in parte. Aceasta inseamnd cd nu toate
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imobilele, respectiv terenuri si cladirile din interiorul acestor zone corespund in totalitate
caracteristicilor zonei in care au fost incadrate, ci zona in care sunt plasate are anumite trasaturi
dominante, pe care fiecare imobil le indeplineste mai mult sau mai putin, putdnd exista o
oarecare departare a caracteristicilor unui imobil sau altul de caracteristicile generale ale zonei in
care se afl. Insi, este irelevantd modalitatea in care prin planul urbanistic general s-a realizat
clasificarea zonelor urbanistice prin luarea in considerare a profilului dominant al fiecarei zone,
catd vreme intr-un litigiu, din probele administrate, nu rezultd ca in privinta incadrarii urbanistice
a imobilului in cauza administratia publica ar fi avut in vedere un criteriu sau criterii clare,
precise, in baza unor studii de specialitate. De altfel, centrul de greutate al dezbaterii in astfel de
litigii este nu numai acela al lipsei oricarei justificari a Incadrarii urbanistice a imobilului, cat
mai ales acela al caracterului lipsit de proportionalitate al ingerintei in dreptul de proprietate din
perspectiva efectelor restrictive ale incadrarii urbanistice. O altd problema care se pune in aceste
litigii este ca petentii ar fi trebuie sd cunoascd, la momentul dobandirii terenurilor, restrictiile
urbanistice pe care le aveau respectivele imobile. Consideram ca acest aspect nu este relevant
intrucat faptul ca petentul a cunoscut restrictiile asupra dreptului sdu de proprietate nu inlatura
incalcarea dreptului de proprietate si nu justifica ingerinta, nici lipsa de proportionalitate a
acesteia, nici lipsa oricarei despagubiri. Atat demonstrarea justificarii ingerintei, cat si a
proportionalitatii acesteia cu scopul urmarit sunt in sarcina administratiei publice. De altfel, chiar
administratia publicd a recunoscut in astfel de litigii ca nu existd un document prealabil care sa
contind o analiza de detaliu (din punct de vedere urbanistic) exclusiv cu privire la imobilele care
au facut obiectul judecatii.
3. Concluzii

Consideram ca in litigii privind urbanismul instantele de contencios administrativ sunt
singurele care 1si asuma rolul de a restabili efectivitatea exercitiului dreptului de proprietate
privata in conflict cu autoritatea publica in domeniul urbanismului. Practica judiciara recenta ar
trebui sa constituie un important semnal de alarma pentru practica administrativa si pentru
autoritatile administrative cu competente de reglementare in domeniu pentru a asigura norme
clare, care sa reflecte realitatea urbanisticd, intemeiate pe studii actualizate, in vederea
preintampinarii situatiilor litigioase.
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SUCCESORAL UNWORTHINESS — NEGATIVE GENERAL CONDITION OF
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Abstract: Succesoral unworthiness, named also unworthiness, is the civil law sanction having as effect
the incapacity to inherit of the unworthy successors, these losing forever the ability to know the
succession. Being a civil sanction, the unworthiness has a personal character, acting in a double sense,
so that this sanction does not apply but in respect to the person of the unworthy, and only regarding the
heredity of which towards whom the unworthy is guilty of having committed some grave actions, from the
category of the ones indicate express by the law. The field of application of this sanction is outlined by the
unworthiness cases, of the modality in which they act, of the effects that they produce and the possibility
to alienate these effects.

Keywords: Law unworthiness, judicial unworthiness, unworthy succesible, effects of the unworthiness;
outside succession heir

1. Notiune si legea aplicabila

Nedemnitatea succesorald, denumita si nevrednicie, este sanctiunea de drept civil care are
ca efect decaderea din dreptul de a mosteni a succesibililor nedemni, acestia pierzand definitiv
aptitudinea de a succede'. Nedemnitatea succesorald nu se confunda cu incapacitatea succesorald,
chiar daca acestea produc efecte juridice asemanatoare.

Sub aspectul naturii juridice fiind o sanctiune civild, nedemnitatea are caracter personal,
care opereazd in dublu sens, astfel cd aceastd sanctiune nu se aplicd decat fatd de persoana
nedemnului, si numai cu privire la mostenirea celui fatd de care nedemnul se face vinovat de
savarsirea unor fapte grave, din categoria celor enumerate expres de Iegez.

Sub aspectul cadrului legal de reglementare, in vechiul Cod Civil, nedemnitatea era
calificata drept o sanctiune de drept civil care devenea incidentd numai in cazul mostenirii legale,
nu si In cazul mostenirii testamentare. Cazurile de nedemnitate succesorala erau expres prevazute
de art. 655 C. civ., potrivit cu care nedemnitatea opera in urmatoarele ipoteze:

— atentatul la viata defunctului;

— acuzatia capitald calomnioasd impotriva defunctului;

—nedenuntarea omorului a carui victima a fost defunctul.

In actualul Cod Civil, nedemnitatea primeste reglementare prin dispozitiile in art. 958-961,
mentinand, 1n esenta, natura juridica de sanctiune civila a nedemnitatii succesorale.

In lumina reglementirii actuale, nedemnitatea prezinti aceleasi trasaturi juridice. Sunt
extinse 1nsa cazurile n care poate opera nedemnitatea succesorald, aceasta devenind incidenta atat
in cazul mostenirii legale, cat si al mostenirii testamentare. De asemenea, Cod civil actual face
distinctie Intre nedemnitatea de drept si nedemnitatea judiciara, instituind un regim juridic distinct
in care devin incidente si 1si produc efectele cele doud forme ale nedemnitatii succesorale.

'Fr. Deak, Tratat de drept succesoral, Ed Actami, Bucuresti, 1999 p. 65; I. Dogaru, V. Stanescu, M. Soreatd, Bazele
dreptului civil. vol. V. Succesiuni, Ed. C.H. Beck, Bucuresti, 2009, p. 83.
2D.C. Florescu, Dreptul succesoral, Ed. Universul Juridic, Bucuresti , p. 26.
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In privinta caracterelor juridice, si sub imperiul reglementirii actuale, nedemnitatea
pastreaza trasaturile care au fost recunoscute si afirmate prin raportare la reglementarea anterioara,
completate Tnsa cu unele trasaturi ce se desprind din maniera actuald de reglementare, respectiv:

a) nedemnitatea priveste atat mostenirea legala, dar si pe cea testamentara in cazul in care
nedemnul a fost gratificat prin testament;

b) nedemnitatea poate opera de drept sau poate fi declarata pe cale judiciara, numai pentru
cazurile prevazute expres si limitativ de lege;

¢) efectele nedemnitatii pot fi inlaturate prin manifestarea expresa de vointa de defunctului,
materializat fie prin testament, fie printr-un act intocmit in forma autentica®;

d) nedemnitatea are caracter personal, privind exclusiv persoana nedemnului, astfel ca
mostenitorii acestuia pot culege mostenirea defunctului in nume propriu sau prin reprezentare;

e) sanctiunea nedemnitatii priveste exclusiv mostenirea persoanei fata de care nedemnul se
face vinovat de savarsirea unor fapte grave, fara a putea fi extinsa prin analogie si la alte mosteniri;

f) aplicarea sanctiunii nedemnitatii este conditionatd de savarsirea cu vinovatie a faptelor
prevazute expres si limitativ de lege, ceea ce presupune savarsirea faptelor cu discerndmant.

Cat priveste legea aplicabila, in materia mostenirii, dispozitiile art. 91 din Legea nr.
71/2001 instituie cu valoare de principiu regula potrivit cu care, mostenirile deschise inainte de
intrarea in vigoare a Codului Civil din anul 2011, sunt supuse legii in vigoare de la data
deschiderii lor. Dispozitiile art. 93 din aceeasi lege, instituie o derogare de la aceste principiu,
desi, la o prima lectura a textului o astfel de interpretare nu este evidentd. Potrivit art. 93 din
Legea nr. 71/2011, reglementdrile privind cauzele de nedemnitate se aplicd numai faptelor
savarsite dupa intrarea In vigoare a Noului Cod Civil. Cum insa momentul sdvarsirii faptelor este
distinct de momentul deschiderii mostenirii, este posibil ca faptele care ar putea atrage
nedemnitatea sa fie savarsite inainte de intrarea in vigoare a Noului Cod Civil, iar deschiderea
mostenirii s se produca dupa intrarea in vigoare a legii noi. Desi, potrivit art 91 din Legea
nr.71/2011, mostenirea este supusd noii reglementari, totusi, cauzele de nedemnitate vor fi
analizate prin raportare la legislatia in vigoare la data comiterii faptelor, ceea ce reprezinta doar
aparent o exceptie de la principiul neretroactivitatii legii civile. Astfel, daca o fapta savarsitd sub
incidenta vechiului Cod civil nu constituia cauzd de nedemnitate, chiar daca aceeasi fapta este
calificata cauza de nedemnitate in legea noud, care guverneaza de altfel mostenirea, existenta sau
nu a unei cauze de nedemnitate va fi evaluatd prin raportare la legea in vigoare la data savarsirii
faptei®.

2.Nedemnitatea succesorala de drept

Cod civil actual, in raport de izvorul sau sursa nedemnitatii succesorale, face distinctie intre
doua categorii de cauze ce pot atrage sanctiunea nedemnitatii succesorale. Regasim, astfel,
reglementate distinct cazuri de nedemnitate de drept si cazuri de nedemnitate judiciard, legiuitorul
creand un regim juridic particular pentru fiecare dintre cele doud forme ale nedemnitatii
succesorale, respectiv nedemnitatea de drept si nedemnitatea judiciara.

Ambele forme ale nedemnitdtii au acelasi fundament, respectiv conduita nepotrivitd pe care
un succesibil o are fata de autor in timpul vietii acestuia, conduita in raport de care, acesta este
nevretnic sa culeaga cota cuvenitd din mostenirea autorului. Institutia nedemnitatii succesorale este
expresia ideii de echitate si moralitate de guverneaza in general reglementarile de drept civil,
apreciindu-se ca nu este nici echitabil si nici moral ca un succesibil care a savarsit fapte grave cu
privire la persoana autorului, sa poata beneficia de bunurile ramase in mostenirea acestuia.

Distinctia intre nedemnitatea de drept si nedemnitatea judiciard este determinatd de
gravitatea faptelor savarsite de cel fatd de care opereazi nedemnitatea. In cazul nedemnitatii de
drept faptele sunt atdt de grave incat aceastd sanctiune opereaza in puterea legii, ea fiind doar
constatatd de instanta de judecatd sau de catre notarul public, in timp ce in cazul nedemnitdtii

3 Potrivit Codului civil de la 1864, nedemnitatea opera de drept, fard ca cel care lisa mostenirea si poata inlatura
efectele nedemnitatii prin iertarea nedemnului.
* D. Chiricd, Tratat de drept civil. Succesiunile si liberalititile, ED a 2 a , Ed. Hamangiu Bucuresti, 2017., p. 28.
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judiciare, existenta faptelor ca si aplicarea sanctiunii trebuie invocatd de persoanele interesate si
dispusa de cétre instanta de judecata printr-o hotarare judecatoreasca.

Potrivit dispozitiilor art. 958 alin. (1) C. civ., constituie cauze pentru nedemnitatea de drept:

a) condamnarea penala pentru savarsirea unei infractiuni cu intentia de a-l ucide pe cel care
lasd mostenirea. In acest caz fapta gravi priveste chiar persoana de pe urma careia faptuitorul ar
beneficia de mostenire.

b) condamnarea penald pentru savarsirea, inainte de deschiderea mostenirii, a unei
infractiuni cu intentia de a-1 ucide pe un alt succesibil care, daca mostenirea ar fi fost deschisa la
data sdvarsirii faptei, ar fi inlaturat sau ar fi restrdns vocatia la mostenire a fiptuitorului. In acest
caz fapta grava priveste persoana altui succesibil a carui existentd fie inlatura, fie limita dreptul la
mostenire al faptuitorului, fapta astfel savarsitd fiind determinatd de un interes patrimonial. De
aceea pentru acest caz de nedemnitate este necesar ca fapta sd fi fost savarsitd inainte de
deschiderea mostenirii, savarsirea faptei ulterior acestui moment neavand niciun fel de incidenta cu
privire la cota succesorald culeasa de faptuitor prin deschiderea mostenirii.

Pentru ambele cazuri de nedemnitate succesorala de drept, reglementate prin dispozitiile
art. 958 C. civ., cerinta esentiala pentru a opera nedemnitatea de drept este existenta unei hotarari
judecatoresti penale de condamnare, hotarare care sa confirme fapta si, mai ales, savarsirea acesteia
cu intentie.

Prin modalitatea in care sunt reglementate este posibil ca cele doud cauze de nedemnitate sa
coexiste in persoana aceluiasi faptuitor, prin raportare la mai multe mosteniri, chiar daca fapta
comisd este una singurd. Astfel, daca faptuitorul comite cu intentie fapta de omor fatd de un
succesibil al aceluiasi autor, cu intentia de a-1 Inldtura pe acesta de la mostenire, el devine nedemn
atat fatd de mostenirea autorului sdu, dar si fatd de mostenirea succesibilului la viata caruia a
atentat, daci acesta din urma nu are alti succesori in rang preferabil®.

In cazul in care, angajarea raspunderii penale a fiptuitorului este impiedicati de decesul
faptuitorului, de prescrierea raspunderii penale, sau de amnistie, imprejurari care Impiedica
pronuntarea unei hotarari judecatoresti de condamnare penald a faptuitorului, pentru a deveni
incidenta nedemnitatea succesorala, este necesar ca faptele care se incadreaza in cele doua cazuri
previzute de lege si fie constatate printr-o hotirdre judecitoreasci civild rimasa definitiva. In
aceasta ipoteza instanta civila va verifica existenta infractiunii cu toate elementele constitutive ale
acesteia, precum si imposibilitatea obiectiva de condamnare penald a faptuitorului. Aceastd din
urma situatia nu se confunda cu ipoteza in care pe parcursul cercetarii penale dosarul este clasat,
sau, in instantd, desi este trimis in judecatd pentru omor sau tentativd de omor, succesibilul fatd de
care se invoci nedemnitatea este achitat. In acest caz lipsa hotirarii de condamnare este
determinatd de lipsa vinovatiei in persoana celui cercetat, astfel incat, in fata instantei civile nu mai
pot fi reluate aspectele relative la fapta si vinovatie.

De asemenea, nici intervenirea unor cauze care inlaturd raspunderea penala nu inlatura
efectele nedemnitatii. Astfel, dacd dupa condamnarea definitivd intervine, reabilitarea, amnistia,
gratierea sau prescriptia executdrii pedepsei penale, desi inceteaza executarea pedepsei penale,
totusi efectele nedemnitdtii se produc in continuare, nedemnul fiind decdzut din dreptul de a-l
mosteni de defunct, sanctiune ce opereaza irevocabil.

Singurul care poate inldtura efectele nedemnitatii de drept, este cel cétre cel care lasa
mostenirea. Pentru ca manifestarea de vointd a autorului sd producd efectul de inlaturare a
nedemnitatii de drept aceasta trebuie sa fie expresa, si trebuie exprimata fie prin testament, fie
printr-un act notarial autentic.

Gratificarea nedemnului dupa savarsirea faptei, nu poate fi interpretatd ca o inlaturare
tacita a efectelor nedemnité‘;iia. In acest sens art. 961 C. civ. dispune ci fird o declaratie expresa, nu

® Francisk Deak, Romeo Popescu, Tratat de Drept Succesoral, vol | -Mostenirea Legala, Ed. Universul Juridic,
Bucuresti 2019, p.101.
® Art. 961 al.1 C. civil
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constituie inldturare a efectelor nedemnitatii legatul lasat nedemnului dupa savarsirea faptei care
atrage nedemnitatea.

Sub aspectul regimului juridic aplicabil nedemnitatii de drept sunt de retinut doua reguli:

- poate fi constatata oricand, dreptul in acest sens fiind imprescriptibil;

- poate fi constatatd la cererea oricarei persoane interesate, din oficiu de catre instanta de
judecata, sau de catre notarul public in baza hotararii judecatoresti din care rezulta nedemnitatea’ .

Acest regim juridic al nedemnitatii de drept este aplicabil actelor si faptelor savarsite dupa
intrarea in vigoare a Cod Civil din anul 20118,

3. Nedemnitatea judiciara

Nedemnitatea judiciard trebuie constatatd si declaratd de catre instanta de judecata, daca
sunt Indeplinite cerintele legale pentru aplicarea unei astfel de sanctiuni. Spre deosebire de
nedemnitatea de drept, care poate fi doar constatata de catre instanta daca este investita cu o cerere
in acest sens, nedemnitatea judiciard presupune o veritabild cercetare judecatoreasca, iar efectul
specific nedemnitatii succesorale se produce in baza hotérarii judecatoresti pronuntata de instanta
civila, hotarare prin care este declarat nedemn succesibilul fata de care a fost invocata sanctiunea
nedemnitatii succesorale.

Este o institutie nou introdusa prin reglementarea Codului Civil actual prin dispozitiile art.
959, si opereaza in trei ipoteze expres si limitativ prevazute in lege:

a)in cazul persoanei condamnatd penal pentru savarsirea, cu intentie, Impotriva celui care
lasa mostenirea a unor fapte grave de violenta, fizica sau morala, ori, dupa caz, a unor fapte care au
avut ca urmare moartea victimei. In acest caz, instanta sesizati cu declararea nedemnitatii, pentru
aplicarea acestei sanctiuni, este {inutd de existenta unei hotarari judecatoresti penale de
condamnare, hotarare care sa confirme faptele de natura celor prevazute de lege pentru acest caz,
precum si sdvarsirea lor cu intentie. Dacd angajarea raspunderii penale este impiedicatd de decesul
faptuitorului, de prescrierea raspunderii penale, de amnistie, pentru a deveni incidentd nedem-
nitatea succesorala, este necesar ca faptele care se incadreaza in dispozitiile art. 959 lit. a) C. civ.,
sa fie constatate printr-o hotarare judecatoreasca civild raimasa definitiva.

Acest caz de nedemnitate judiciara, in forma actelor de violenta ca au avut ca urmare
moartea victimei, poate fi confundat cu cazul nedemnitatii de drept stipulat prin art. 958 al. 1 lit a
C. civ.. uciderea celui care lasa mostenirea. Distinctia intre cele doua cazuri este fundamentata pe
intentia faptuitorului la comiterea faptelor, respectiv intentia de a-1 ucide pe cel care lasa
mostenirea ( in cazul nedemnitatii de drept), intentia de a comite fapte de violenta ce au avut ca
urmare moarte acelui care lasa mostenirea ( intentie depasita a faptuitorului care nu a avut ca scop
uciderea victimei, ci doar comiterea unor fapte de violenta).

b) in cazul persoanei care, cu rea-credintd, a ascuns, a alterat, a distrus sau a falsificat
testamentul defunctului. In aceastd ipoteza aplicarea sanctiunii nedemnititii este conditionati de
dovedirea de catre cei care invoca nedemnitatea judiciard atat a faptelor constand in distrugerea,
ascunderea, falsificarea sau alterarea testamentului celui care lasa mostenirea, cat si de dovedirea
savarsirii acestor fapte cu rea-credintd. Reaua- credintd in aceasta ipotezad trebuie inteleasda in
sensul ca cel care a distrus, alterat sau falsificat testamentul, a urmarit prin aceasta inlaturarea in
beneficiul sau a dispozitiilor de ultima vointd ale defunctului, materializate prin Intocmirea
testamentului. Mai exact, reaua-credinta existd daca actiunile celui fatd de care se invoca
nedemnitatea sunt animate de interese de naturd pecuniard, scopul actiunilor sale fiind acela de a
inlatura dispozitia de ultima vointa a testatorului. Nedemnitatea nu poate opera in cazul in care un
succesibil ascunde testamentul pentru a evita sustragerea sau distrugerea lui de catre alti
mostenitori. Ascunderea, distrugerea sau falsificarea testamentului trebuie sa aiba ca scop alterarea
sau Tnldturarea vointei testatorului in forma in care aceasta fusese exprimata prin testament.

” Art. 958 alin. (3) C. civ.

®A se vedea art. 93 din Legea nr. 71/2011, pentru punerea in aplicare a Codului Civil, conform cu care "Prevederile
art. 958 din Codul civil se aplica numai faptelor savdrsite dupa intrarea in vigoare a Codului civil, conform art.
93 din Legea nr. 71/2011)"
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Aceastd ipoteza poate fi intdlnitd in cazul testamentului olograf, intrucat formalitatile
impuse de intocmirea testamentului autentic, elimind posibilitatea ca o astfel de conduitd sa-si
produca efectul urmarit, sau sa ofere posibilitatea unui succesibil de a actiona in sensul ascunderii,
deteriorarii sau falsificarii testamentului.

¢) In cazul persoanei care, prin dol sau violentd, 1-a impiedicat pe cel care lasd mostenirea
sd Intocmeasca, sa modifice sau sa revoce testamentul. Aceasta ipoteza se aseamana sub aspectul
finalitatii obtinute prin savarsirea faptelor cu cel expus anterior, intrucat scopul urmarit este acela
de a impiedica pe testator, in beneficiul celui care comite faptele, sa intocmeasca, sa modifice sau
sa revoce testamentul intocmit anterior. Dolul si violenta primesc Intelesul de drept comun, esential
in aceasta ipoteza fiind dovedirea vicierii consimfamantului testatorului, precum si caracterul deter-
minant al actelor si faptelor autorului violentei sau dolului in obtinerea rezultatului urmarit,
constand in impiedicarea testatorului sa isi exteriorizeze vointa reala.

Regimul juridic al nedemnitatii judiciare este diferit fata de cel al nedemnitatii de drept, atat
sub aspectul modului in care 1si produce efectele, dar si in privinta cercului de persoane ce o poate
invoca, si a termenului 1n care poate fi invocata.

Dreptul de a solicita declararea nedemnitatii este recunoscut in beneficiul oricarui
succesibil, iar promovarea cererii este calificata prin lege un act de acceptare tacitd a mostenirii. in
lipsa altor succesibili, cu exceptia autorului faptelor fatd de care ar fi incidentd nedemnitatea,
cererea poate fi promovatd de unitatea administrativ-teritoriald n a cérei raza teritoriald se aflau
bunurile la data deschiderii mostenirii. Nedemnitatea poate fi invocata si de creditorii persoanelor
interesate, precum comostenitori legali, mostenitori legali subsecventi, legatari sau donatari,
intrucat dreptul de a invoca nedemnitatea nu este unul exclusiv personalg.

Termenul pentru promovarea unei astfel de cereri este de un an, fiind un termen de
decadere, astfel incat nu sunt incidente dispozitii privitoare la intrerupere, suspendare sau repunere
in termen. Termenul incepe sa curga de la data deschiderii mostenirii.

In mod exceptional, termenul incepe s curga de la o dati ulterioara in urmatoarele cazuri,
prevazute expres de lege:

— dacd hotararea de condamnare penald pentru fapte grave comise fatd de cel care lasa
mostenirea se pronuntd ulterior deschiderii mostenirii, termenul de un an incepe sa curga de la data
raménerii definitive a hotarrii de condamnare *.

— daca angajarea raspunderii penale este impiedicata de amnistie, decesul autorului sau
prescriptia raspunderii penale, termenul de un an Incepe sa curgd de la data intervenirii cauzei de
impiedicare, daca aceasta s-a produs dupa deschiderea mostenirii. Dacd aceasta a intervenit
anterior acestui moment, termenul curge de la data deschiderii mostenirii'*.

— daca nedemnitatea este invocata prin raportare la dispozitiile art. 959 lit. b) si ¢) C. civ.,
termenul curge de la data la care succesibilul a cunoscut motivul de nedemnitate, daca aceasta data
este ulterioara momentului deschiderii mostenirii 2.

4.Efectele nedemnitatii

Privita ca sanctiune de drept civil, nedemnitatea succesorald are ca efect general lipsirea
nedemnului de dreptul la mostenire, nedemnul fiind inlaturat de la data deschiderii mostenirii,
atat de la mostenirea legald dar si de la mostenirea testamentard. De aceea nedemnitatea se
infatiseaza ca o conditie generald negativa a dreptului la mostenire, existenta sa Tmpiedicand
succesibilul in privinta caruia opereaza sa culeaga dreptul cuvenit din mostenirea autorului sau.

Se mai impune precizarea ca efectele nedemnitdtii sunt guvernate de principiul
relativitatii, asa cum ardtam, domeniul de aplicare se limiteaza la mostenirea persoanei fatd de
care se constatd nedemnitatea, nedemnul putdnd mosteni alte persoane fata de care indeplineste

conditiile legale pentru a m0§tenil3.

° A se veda ar. 156 C. civ.

10" A se vedea art. 959 alin. (3) C. civ

1 A se vedea art. 959 alin. (4) C. civ

12 A se vedea art. 959 alin. (5) C. civ

13 A se vedea L Stanciulescu, op.cit., p.50; A se vedea, D. Chiricd, op. Cit., p. 25.
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O analizd completd a efectelor nedemnitdtii succesorale presupune atdt o analizd a
efectelor pe care nedemnitatea le produce fata de persoana nedemnului, dar si a efectelor pe care
aceasta le produce fata de persoanele cu care nedemnul este in raport de rudenie sau cu care a
incheiat acte juridice prevalandu-se de calitatea sa de mostenitor. In acest sens, cadrul de
reglementare este reprezentat de dispozitiile art. 960 C. civ., care dispun expres atat cu privire la
efectele nedemnitatii fatd de persoana nedemnului, cat si cu privire la regimul juridic al actelor si
faptelor juridice savarsite de nedemn asupra bunurilor apartinind masei succesorale.

Efectul principal produs de nedemnitatea succesorald fatd de persoana nedemnului consta
in inlaturarea acestuia atat de la mostenirea legala, cét si de la cea testamentara'®. Nedemnul este
considerat ca nu a avut niciodata chemare la mostenire, el neputand culege nici macar rezerva con-
feritd de lege mostenitorilor rezervatari. Partea sa va fi culeasa:

— de comostenitorii legali;,

— de mostenitorii legali subsecventi care ar fi fost nlaturati de nedemn de la mostenire
daca sanctiunea nu ar fi intervenit;

— de donatari sau legatarii ale caror donatii sau legate ar fi fost supuse reductiunii daca
mostenitorul nedemn rezervatar nu ar fi fost inlaturat de la succesiune;

— de unitatea administrativ-teritoriala, in cazul in care nedemnul ar fi fost singurul
mostenitor al defunctului.

Ca efect al nedemnitatii, in cazul cand nedemnul a intrat in posesia bunurilor succesorale,
el va fi obligat sa le restituie, in principiu In naturd, iar daca aceasta nu mai este posibila (bunul
supus restituirii a pierit sau a fost instrainat), nedemnul va fi obligat sa plateasca despagubiri ™.

Posesia exercitata de nedemn asupra bunurilor mostenirii este considerata posesie de rea-
credinta, astfel ca nedemnul va fi obligat sa restituie fructele naturale, industriale si civile culese pe
durata posesiei.

Nedemnul are dreptul sd i se restituie cheltuielile necesare si utile facute cu bunurile
mostenirii sau pentru achitarea datoriilor mostenirii*®, acest drept fiind recunoscut nedemnului
intrucat, inlaturarea acestuia de la mostenire nu trebuie sd genereze nicio diminuare in patrimoniul
acestuia, si nici sa procure beneficii celorlalti mostenitori.

Descendentii pot veni la mostenirea defunctului fatd de care autorul lor este nedemn 1in
nume propriu sau prin reprezentarea parintelui lor predecedat, adica prin reprezentare®’. Potrivit
dispozitiilor art. 967 alin. (1) C. civ., nedemnul aflat in viata la data deschiderii mostenirii, poate fi
reprezentat, astfel cd in conditiile noului Cod civil, sanctiunea nedemnitatii nu produce efecte si
fatd de descendentii nedemnului, care pot veni la mostenirea defunctului prin reprezentarea
parintelui lor nedemn. Astfel, nedemnitatea unui ascendent, creeazd o vocatie la mostenire
concretd/efectiva pentru un descendent al sdu care, altfel ar fi fost inlaturat de la mostenire.

Prin urmare, ori de cate ori defunctul are mai multi mostenitori apartinand aceleiasi clase de
mostenitori, din care unul este nedemn, descendentii acestuia vor putea culege prin reprezentare
drepturile cuvenite parintelui lor nedemn, indiferent daca acesta este sau nu in viatd la data
deschiderii mostenirii. Daca insa autorul are un singur mostenitor care este nedemn, sau toti
mostenitorii de acelasi grad din aceeasi clasd sunt nedemni, descendentii nedemnilor vor culege
mostenirea autorului In temeiul unui drept propriu la mostenire, intrucat nu mai sunt inlaturati de la
mostenire de succesorii in grad preferabil ™,

4 A se vedea art. 960 al. 1 C. civ.

> A'se vedea |. Dogaru, V. Stanescu, M. Soreatd, op. cit., p. 62 si urm.

16 A se vedea D.C. Florescu, op. cit., p. 29.

" Beneficiu al legii in temeiul cdruia un succesibil de grad mai indepirtat poate sa urce in locul si in gradul unui
ascendent al sau predecedat pentru a veni in concurs cu rudele defunctului de grad mai apropiat.

18 A se vedea, Francisk Deak, Romeo Popescu, op.cit. 2019, p.121.
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Dispozitiile legale din materia reprezentdrii vizeazd nu numai categoria descendentilor
nedemnului, ci si a mostenitorilor legali pe linie colaterala, cu conditia ca acestia sa aiba o vocatie
succesorald concretd la mostenirea nedemnului'®.

Nedemnitatea succesorald poate avea incidentd in privinga tertilor in masura in care in
perioada cuprinsd intre momentul deschiderii mostenirii si momentul constatirii nedemnitatii,
nedemnul a incheiat cu tertii acte juridice (acte de conservare, de administrare, sau chiar de dispo-
zitie), care au ca obiect bunuri din mostenire. Intrucat prin efectul declaririi nedemnitatii
succesorale, titlul de mostenitor al nedemnului se desfiinteaza retroactiv, ar trebui ca actele juridice
cu privire la bunurile mostenirii sa fie desfiintate, conform principiului resoluto iure dantis,
resolvitur ius accipientis. Codul civil de la 1864 nu consacra o reglementare expresa a situatiei
juridice a acestor categorii de acte, insd doctrina si jurisprudenta, prin corelarea reglementarilor din
materia altor institutii juridice, au concluzionat in sensul ca unele acte juridice incheiate de nedemn
cu tertele persoane isi vor produce efectele juridice.

Codul civil actual, prin dispozitiile art. 960 alin. (3), recunoaste Tn mod expres valabilitatea
urmatoarelor categorii de acte juridice incheiate de nedemn cu tertii:

-actele de conservare si administrare, cu condifia ca acestea sa profite mostenitorilor.
Mentinerea acestor categorii de acte a fost fundamentata pe rationamentul ca in general aceste acte
prin efectele lor sunt de natura a profita mostenitorilor. Actele de conservare protejeaza valoarea
bunurilor si asigurd la mentinerea acesteia pe duratd mai indelungatd (cum ar fi reparatii uzuale
realizate la imobilul bun succesoral) iar actele de administrare sunt de natura a pune in valoare
bunurile succesorale, efect care de asemenea profita mostenitorilor ce vor culege efectiv
mogtenireazo.

Se mai impune precizarea ca, reglementarea generald continutd in aceastd materie se
completeaza cu reglementarile speciale continute de Codul Civil pentru diferite categorii de acte
juridice. Spre exemplu in materia contractului de locatiune, dispozitiile art. 1649 C. civ., prevad ca
acesta 1si va produce efectele pe durata stipulatd de parti, dar nu mai mult de un an de la data
desfiintarii titlului constituitorului®.

- actele de dispozitie cu titlu oneros, incheiate de nedemn cu tertii subdobanditori de buna-
credintd, cu respectarea regulilor aplicabile in materia cartii funciare raman valabile. Existenta
bunei credinte in aceastd materie a actelor de dispozitie, se apreciaza diferit, dupa cum actele de
dispozitie privesc bunuri mobile sau la bunuri imobile. Generic, buna-credintd constd in
convingerea terfului subdobanditor cd vanzatorul are calitatea de mostenitor, crezand in
valabilitatea acestui titlu. Buna-credinta trebuie sa existe la data incheierii actului, fiind fara rele-
vanta faptul ca ulterior terul a aflat cd a dobandit de la un nedemn. fn doctrind® s-a apreciat ca in
acest caz suntem 1n prezenta unei aplicari particulare a teoriei mostenitorului aparent. Tertii de rea-
credintd nu sunt protejati, astfel incit efectele nedemnitatii se vor rasfrange si asupra acestora,
actele astfel incheiate fiind desfiintate retroactiv.

Daca actul juridic este mentinut, nedemnul va fi obligat sa pliteasca despagubiri celorlalti
mostenitori, iar dacd actul este desfiintat retroactiv, tertul poate angaja raspunderea nedemnului
pentru evictiune, in conditiile art. 1695 C. civ,

Potrivit reglementdrii continutd in Codul civil de la 1864, efectele nedemnitatii nu puteau fi
inlaturate, intrucat aceasta sanctiune se dispunea pe motive de ,,moralitate publicé”24, de ,,justitie

19 A se vedea in vechea reglementare Art. 658 C. civ.: ,,copii nedemnului viind la succesiune, in virtutea dreptului lor
propriu, fara ajutorul reprezentirii, nu sunt indepirtati pentru greseala tatilui lor”. In vechea reglementare efectele
nedemnititii se produc si asupra descendentilor nedemnului desi acestia nu poartd nicio vind pentru fapta savarsita
de parintele lor, neputdnd culege mostenirea prin beneficiul reprezentarii succesorale, ci numai in nume propriu.

21 A se vedea, Francisk Deak, Romeo Popescu, op.cit. 2019, p.122.
22 A se vedea D.C. Florescu, op. cit., p. 30.

2% A se vedea G. Boroi, L. Stanciulescu, op. cit., p. 530.

A se vedea M.B. Cantacuzino, Curs de drept civil, 1921, p. 211.
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sociala”®, intrucat nu se putea admite ca o persoand vinovati de fapte grave fata de o altd persoand

sd o mosteneasca pe aceasta. Codul civil actual acorda prevalentd vointei celui fata de care
nedemnul se face vinovat de savarsirea faptelor care atrag aplicarea acestei sanctiuni. Astfel,
efectele nedemnitatii, fie ca este de drept, fie ca este judiciara, pot fi inldturate prin vointa
manifestatd in mod expres 1n acest sens de cel care lasd mostenirea si fatd de care s-au savarsit
faptele care atrag incidenta nedemnitatii.

Inlaturarea efectelor nedemnitatii nu poate fi decat expresa si exprimati in forma solemnd,
intrucat, pentru a produce un astfel de efect, ea trebuie facutd fie prin testament intocmit in una
dintre formele admise de lege, fie prin act autentic notarial.

Gratificarea nedemnului dupa savarsirea faptei care atrage nedemnitatea nu constituie un
act de nlaturare a efectelor nedemnitatii, intrucat, asa cum am mentionat anterior, legea pretinde
declaratie expresa in acest sens.

Reglementarea expresd a modalitatii de inlaturare a efectelor nedemnitétii, sub forma unui
act juridic solemn si a unei manifestari de vointd exprimatd in mod explicit in acest sens, este
justificatd de asigurarea unei protectii a dispundtorului care, in aceste conditii are toate elementele
obiective care sa-i permita sa faca un astfel de act de dispozitie in deplind cunostintd de cauza,
intelegand si acceptand in mod expres ca prin acest act nedemnul va culege din mostenirea ramasa
de pe urma sa. De aceea, desi in Codul Civil nu exista nicio mentiune in acest sens, in mod just s-a
mentionat in doctrind®®, ca o astfel de manifestare de vointa nu are niciun efect juridic, decat daca
este facuta dupd savarsirea faptelor care atrag nedemnitatea, o manifestarea de vointd facutd in
avans pentru eventuale fapte care ar putea atrage aceastd sanctiune in persoana mostenitorului fiind
lovita de nulitate absoluta.

Reabilitarea, amnistia, gratierea sau prescriptia executarii pedepsei penale nu conduc la
inlaturarea efectelor nedemnitatii, care este o sanctiune ce opereaza pe latura civild, independent de
mentinerea sau nu a raspunderii pe latura penala.

Singura persoand care poate inlatura efectele prevazute de lege pentru o astfel de sanctiune
este chiar cel fata de care s-au savarsit faptele grave si a carui mostenire ar putea fi culeasa de catre
nedemn.
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SOCIAL INEQUALITY IN LATIN AMERICA- CAUSE OR RESULT OF
UNDERDEVELOPMENT?
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Abstract: This article aims to analyze social inequality in Latin American states from the perspective of
development and underdevelopment theories. Most authors believe that social inequality is the
fundamental feature of current Latin American societies and that this inequality is the result of the
underdevelopment of these states. Our hypothesis is that social inequality is not only the result of
underdevelopment, but also one of the main causes of this status of underdeveloped or developing
states/societies.
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Este articulo intenta analizar una polémica sobre el problema si los paises de América
Latina eran o no preparados para una revolucion socialista y si s necesarios de pasar antes por la
etapa de la revolucion burguesa-democratica. Aun si a la primera vista este debate parece
académico y estéril, consideramos que ella es muy importante desde dos puntos de vista: en
primero porque los que intervienen en la discusion pertenecen a unos pensadores muy famosos
en el espacio latino-americano y que tenian unos escritos con influencia mayor sobre el
pensamiento politico y social de América Latina (podemos destacar a André Gunder Frank,
Rodolfo Staveghen, James Petras o Theotonio dos Santos); en el segundo lugar porque las
respuestas diferentes que se pueden dar a la pregunta que ha sido el objeto de debate influyen
sobre los métodos y vias de seguir: si América Latina estaba lista para la Revolucion socialista,
esta se podria hacer muy rdpido y sin importar los medios, la toma insurreccional del poder
incluida; si las condiciones para una revolucion socialista no estaban cumplidos y los paises de
América Latina tenian otros etapas a seguir antes de hacer la transicion al socialismo, entonces
estaba necesario la participacion a la vida politica legal hasta lograr la creacion de las
condiciones necesarias y suficientes por el socialismo.

Practico, todo el debate se concentra alrededor de la critica de la tesis del “dualismo
estructural” sostenida de una serie de idedlogos, de los cuales los mas conocidos han sido
aquellos perteneciendo al CEPAL, se trata de Celso Furtado o de Raul Prebisch, cuales
afirmaban que dentro de los estados latino-americanos coexistian dos sociedades diferentes y
autobnomos: una sociedad tradicional agraria, retrasada, ‘“precapitalista” y condenada a la
involucién y al estancamiento; y la otra una sociedad moderna, urbanizada, industrializada,
“capitalista” y en permanente desarrollo. Como resultado aparecen dos consecuencias de esta
teoria: aquella que el progreso y el desarrollo de los estados latino-americanos pueden ser
garantizadas de la difusion del sector capitalista industrializado en las regiones rurales atrasadas
y la segunda, segiin cual, la alianza entre los sectores sociales populares y los “progresistas”
burgueses permiten, mediante la lucha contra la oligarquia terrateniente y del imperialismo, el
desarrollo de un capitalismo “nacional”, “independiente” y “progresista”.

! SANTARELLI, Giancarlo (coordinador), Il nuovo marxismo Latino Americano, Feltrinelli Editore, Milano, 1970,
p. Vil
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La critica de esta tesis del dualismo estructural supone la afirmacion de la necesidad, no
del capitalismo sino del socialismo y de la lucha contra la burguesia nacional, premisa necesaria
para la lucha contra el imperialismo.?

El estudio de James Petras sobre Clases y politica en América Latina analiza el papel de
cada clase social en las evoluciones politicas de esta region. Contrario a la opiniéon general
aceptada, segun cual el protagonismo revolucionario por excelencia lo tienen las masas
proletarias urbanas, el descubre que teniendo en cuenta el problema agrario, los campesinos
pueden jugar un papel importante en los cambios que van a seguir. Petras rechaza asi la tesis cual
considera los pobladores de la zona rural como una fuerza conservadora, poco abierta a los
cambios sociales y movimientos revolucionarios, afirmando que “en el ultimo periodo los
campesinos han jugado un papel revolucionario decisivo en México, Bolivia y lo mas reciente en
Cuba. Los revolucionarios latino-americanos ponen cada dia mds sus esperanzas en las masas
campesinas como portadores de la revolucion social, a un lado como consecuencia del
desarrollo de la conciencia politica suyas, y al otro lado como influencia del modelo exitoso de
la Revolucién Cubana.”

Lo mismo Petras sostiene que el papel de estas masas campesinas no debe ser reducido al
aquello revolucionario, porque ellos pueden influir también en los casos de lucha democratica
por el poder, y cita el caso de Chile “donde estudios recientes de las resultados de las elecciones
presidenciales de Chile de 1959 y 1964 han metido en evidencia el hecho de los que han votado
en gran mayoria para la alianza socialista-comunista, el Frente del Accion Popular (FRAP) son
los campesinos”.* Esto demuestra que las teorias sobre la falta de la conciencia de clase de un
campesinado encontrado fuera del mundo capitalista moderno son erréneas y superadas.

La critica mas dura de la teoria del dualismo estructural viene de parte de André Gunder
Frank, el famoso pensador politico socialista, sobre cual Michael Lowy afirmaba que “entre
todos los investigadores marxistas de América Latina, Gunder Frank haya sido aquel cuya obra
ha causado el mayor impacto politico en la izquierda revolucionaria, y despertado los debates y
polémicas mas apasionadas. =

Segtin Gunder Frank “las desigualdades evidentes en cuanto a los recursos y diferencias
culturales tienen como resultado que muchos veian la existencia de unos sociedades y
economias duales en los paises subdesarrolladas. Ellos imaginan que cada una de los dos partes
tiene una historia propia, una estructura y una dinamica independiente total de la otra. Suponen
que solo una parte de la economia y de la sociedad han sido influidos de una manera relevante
de las relaciones economicas con el mundo capitalista exterior y aquella parte, se sostiene, llego
a ser moderna, capitalista y relativamente desarrollada como resultado de este contacto. La otra
parte es vista como aislada, concentrada en subsistencia, feudal o precapitalista, y es percibida
como subdesarrollada.”®

La opinion de Gunder Frank es total diferente de esta, el considerando que la entera teoria
de la “sociedad dual” es falso y que las recomendaciones sobre las politicas econdmicas basadas
en esta teoria, al momento de ponerle en practica no sirven que solo para a intensificar y
prolongar las condiciones del subdesarrollo con cual pretenden a acabar.

Basandose en investigaciones recientes y en una documentacion amplia el piensa, y es
seguro que las investigaciones ulteriores van a confirmar su posicion, que “la expansion del
sistema capitalista en los siglos pasados ha penetrado de una manera eficiente y total hasta los
sectores aparentemente lo mas aislados del mundo subdesarrollado. Como consecuencia las

2 fdem p. IX

® PETRAS, James, ,.Classe e politica in América Latina” en SANTARELLI, Giancarlo (coordinador), Il nuovo
marxismo Latino Americano, Feltrinelli Editore, Milano, 1970, p. 43

*idem p. 47

> LOWY, Michael, El marxismo en América Latina. Antologia, desde 1909 hasta nuestros dias (edicion
actualizada), Lom Ediciones, Santiago de Chile, 2007, p. 497

® GUNDER FRANK, André, “Lo sviluppo del sottosviluppo” en SANTARELLI, Giancarlo (coordinador), Il nuovo
marxismo Latino Americano, Feltrinelli Editore, Milano, 1970, p. 142
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instituciones y relaciones economicas, politicas, sociales y culturales cuales se pueden ver en
presente en esta zona son el producto del desarrollo historico del sistema capitalista, en la
misma medida como son las caracteristicas aparentemente mas modernas o mas capitalistas de
las metropolis nacionales de estos estados subdesarrollados. Al igual que las relaciones entre el
desarrollo y subdesarrollo al nivel internacional, las instituciones subdesarrolladas
contemporaneas, desde las regiones internas consideradas atrasadas o feudales de unos paises
subdesarrollados, estan el producto del proceso historico complejo del desarrollo capitalista, lo
mismo como son las instituciones denominadas capitalistas de unas zonas presupuestas a ser
mds desarrolladas”.”

Podemos observar que André Gunder Frank consideraba, a diferencia de los
investigadores anteriores, que las zonas subdesarrolladas no son asi porque alléd no ha penetrado
el capitalismo y se quedan aislados, sino son aislados como resultado de la evolucion del
capitalismo en los ultimos decenios. Se infirma asi la teoria segiin cual América Latina es una
sociedad dual donde sobrevivid el feudalismo y sus instituciones, cuales se constituyen en
obstaculos hacia el desarrollo econémico.

Partiendo de estas constataciones Gunder Frank enuncia una serie de hipdtesis sobre el
desarrollo y subdesarrollo, cuales van a constituir las bases de sus analisis ulteriores. Una
primera hipotesis que parte de la observacion que “dentro de la estructura mundial de tipo
metropoli-satélite, la metropoli tiene la tendencia de desarrollarse, mientras que la zona
dependiente tiene la tendencia hacia el subdesarrollo™®, es aquella que en contraste con el
desarrollo de las metropolis mundiales que no son dependiente de nadie, el desarrollo de las
metropolis nacionales y subordinadas es limitad del mismo estatuto de dependencia.

Otra hipdtesis de Gunder Frank es aquella segin cual los estados satélites obtienen lo mas
importante desarrollo economico, especialmente aquella de tipo clasico capitalista-industrial, si y
cuando las relaciones con la metropoli son muy bajas. Esta hipdtesis es contraria a la opinién
general segun cual el desarrollo de los paises subdesarrollados se realiza cuando crece el numero
y la intensidad de los contactos con los paises desarrollados.

La tercera hipdtesis es aquella segiin cual, las regiones que hoy en dia son lo menos
desarrolladas y con una estructura econdmica aparentemente feudal, son aquellas regiones que
han tenido en el pasado las relaciones lo mas estrechas con la metropoli. Estos han sido las
regiones que constituyeron la principal fuente de materias primas y capitales para las metropolis
mundiales, y cudles han sido después abandonadas de estas cuando los ingresos bajaron.

Las tultimas dos hipotesis de André Gunder Frank estdn conectadas y se refiere al
problema de los grandes latifundios. La primera es aquella que: el latifundio, no importa su
forma actual, aparecid6 como una empresa comercial que creyo las instituciones adecuadas al
crecimiento de la demanda en el plan mundial o nacional basada en el aumento de los medios de
produccion. La secunda afirma que los latifundios que en presente aparecen aisladas, con una
economia de subsistencia y semi-feudal, son aquellas que han vista la caida de la demanda por
sus productos o la bajada de sus capacidades productivas en el mercado capitalista mundial.’

Las teorias de André Gunder Frank demuestran que las dreas o aun los estados de
América Latina, que a la primera vista parecen atrasadas, subdesarrolladas, viviendo en un
modelo feudal y de subsistencia, son el resultado de un desarrollo capitalista basado en el
modelo exportador de materias primas, abandonado al momento cuando baja su eficiencia. Asi,
el responde a los que consideraban que América Latina debe pasar el estadio feudal para entrar
en periodo capitalista, y solo después se pueden poner en debate la idea de una revolucion
socialista, porque las actuales condiciones no permiten la realizacion de esta revolucion. En su
opinion, la situacion actual de América Latina es el resultado de un desarrollo capitalista intenso
y que son listas todas las condiciones necesarias para el estallido de la revolucion.

" fdem p. 143.
8 f[dem p. 147
®fdem 147 — 153.
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Gunder Frank contrapone a la teoria del feudalismo (sostenida también de algunos
comunistas o marxistas), una concepcion sobre una América Latina como un sistema coherente e
integrado, con una naturaleza capitalista, y en este analisis sobre las formas socio-econémicas
del continente basa su opinién segin cual es una ilusion buscar una reforma democratico-
burguesa (“antifeudal”) porque la tnica solucion realista para “el desarrollo del subdesarrollo”
es la revolucion socialista.

Afirmamos antes que Gunder Frank ha sido uno de los idedlogos de los revolucionarios
latino-americanos, que pedian la realizacion inmediata de la revolucion socialista, sin importar el
método y la forma en cual se realizara. Uno de los textos en cual Gunder Frank presenta muy
bien su teoria sobre la necesidad de la revolucidon, imaginada como un movimiento
insurreccional, como un asalto hacia el poder, es “;Quién es el enemigo inmediato?”, que
apareci6 en una primera forma en 1968 y cual ulterior ha sido reescrito y enriquecido.11

Antes de una muy breve andlisis de este texto debemos precisar muy claro que la figura y
el modelo presentes en el texto, aun no siempre de una manera explicita, son aquellos de Che
Guevara, hecho muy facil de comprender si tomamos en cuenta el contexto de la aparicion de
este material, se trata del afio 1968, cuando el efecto de la muerte del Che estaba mayor y su mito
comenzaba a perfilarse.

Gunder Frank clarifica desde el comienzo cuales son las tesis a analizar en este texto."?
Asi, el enemigo inmediato de la liberacion nacional de América Latina, es, del punto de vista
tactico, la burguesia nacional y la burguesia local en las areas rurales, y del punto de vista
estratégico, como en el entero mundo, el enemigo principal es el imperialismo.

La estructura social de clase de América Latina es construida en la base del desarrollo de
la estructura colonial del capitalismo moderno, desde el mercantilismo hasta el imperialismo, la
misma estructura colonial extendiéndose también en el interior de los estados, donde las
metropolis nacionales subordinan a los centros provinciales y estos, a su turno, a los centros
locales.

La lucha contra el imperialismo en América Latina se hace y debe ser hecho por el
intermedio de la lucha de clase, y la movilizacion popular contra el enemigo de clase al nivel
nacional y local genera una confrontacion con el enemigo principal, cual es el imperialismo,
confrontacion mas fuerte si se utilizaba solo la movilizacion antimperialista directa; la
movilizacion nacional por una alianza muy amplia entre las fuerzas antimperialistas no
constituye un desafio adecuado al imperialismo como enemigo de clase y, generalmente no se
finaliza en un conflicto real con el imperialismo.

Esta coincidencia estratégica de la lucha de clase y de la lucha antimperialista y la
preeminencia tactica, en América Latina de la lucha de clase contra la burguesia metropolitana,
sobre aquella antimperialista, es Gtil muy claro para la lucha de guerrilla que deberia ser iniciada
contra la burguesia nacional, y es util, también, a la lucha ideoldgica y politica que deberia ser
orientada no solo contra el enemigo imperialista y colonialista, pero también contra el enemigo
local de clase.

Gunder Frank no contesta la idea que el imperialismo es “el enemigo principal”, pero en
su opinidn ese no es también “‘el enemigo inmediato”, esto siendo la burguesia latino-americana,
que debe ser combatida en la lucha revolucionaria. El mejor método para enfrentar el enemigo

0 LOWY, Michael, EI marxismo en América Latina. Antologia, desde 1909 hasta nuestros dias (edicion
actualizada), Lom Ediciones, Santiago de Chile, 2007, p. 497

1 Primera version de ese texto fue presentada durante el Congreso Cultural de la Habana de 1968 y puede ser
encontrada en GUNDER FRANK, André, “;Quién es el enemigo inmediato?” en LOWY, Michael, EI marxismo en
América Latina. Antologia, desde 1909 hasta nuestros dias (edicion actualizada), Lom Ediciones, Santiago de
Chile, 2007, p. 497 — 501. Una version muy alargada y enriquecida aparece como GUNDER FRANK, André, “Chi ¢
il nemico immediato” en SANTARELLI, Giancarlo (coordinador), Il nuovo marxismo Latino Americano, Feltrinelli
Editore, Milano, 1970, p.310 — 351.

2 GUNDER FRANK, André, “Chi ¢ il nemico immediato” en SANTARELLI, Giancarlo (coordinador), Il nuovo
marxismo Latino Americano, Feltrinelli Editore, Milano, 1970, p.310 — 311.
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principal, el imperialismo, es aquella de luchar contra el enemigo de clase; la mayoria de las
“revoluciones quebradas” son el resultado del acento excesivo en el enemigo externo frente al
enemigo interno.”® Aqui Gunder Frank entra en una contradiccion aparente con una serie de
revolucionarios de su tiempo, cuales consideraban que la lucha principal debe ser contra el
imperialismo y el colonialismo, en especial contra los Estados Unidos.

Las realidades sociales de su tiempo son presentadas de la misma manera como en el
texto dedicado al “Desarrollo del subdesarrollo”, presentadas ya, y como tal no vamos a
reexaminarlos. Utilizando datos nuevas Gunder Frank comprueba las afirmaciones anteriores
sobre la estructura de clase y rechaza de nuevo la idea de una sociedad dual, con una cara
retrasada, arcaica y feudal, y la otra cara dinamica, capitalista y moderna.

En el mismo tiempo el rechaza la idea de un marxismo dogmatico lo que lo hace
confrontarse con algunos de los marxistas del periodo. “La organizacion y la movilizacion
politica revolucionaria pueden tomar beneficios desde el andlisis marxista de la estructura
colonial y de clase de algunos regiones y areas. Este analisis no debe ser realizado fuera de
algunos esquemas generalmente aceptados y debe ser hecha de marxistas revolucionarios,
participantes activos al movimiento politico a cual lo sirve aquellos estudios. Pero el mismo
principio puede ser utilizado para las investigaciones teoricos sobre algunos problemas
politicas mas amplias: una teoria marxista real puede ser producida solo por el medio de una
practica politica revolucionaria. 14

De ese citado no debemos entender que Gunder Frank es un critico del marxismo o del
socialismo en su totalidad, pero de aquel marxismo cual no pone en primer plano la lucha
revolucionaria. Practicamente por ese articulo y por toda su obra él es el critico de aquel modelo
que considera que las transformaciones sociales se pueden realizar de una manera gradual y sin
rupturas violentas.

El rechaza como inadecuados y falsos todos los modelos politicos e ideologicos segun
cuales, toda la humanidad debe pasar de una manera necesaria por una serie de etapas sucesivas,
desde un comunismo primitivo, por la época de la esclavitud, por el feudalismo y capitalismo,
hasta el socialismo moderno; también rechaza todas las teorias que sostienen que América Latina
es divisada en dos partes, una encontrada en el estadio feudal y la otra en la fase capitalista del
desarrollo, pero también a aquellos que afirman que los obstaculos para el desarrollo nacional
son la oligarquia feudal y el imperialismo, y no la burguesia nacional.

(Qué deben hacer entonces, segin Gunder Frank, aquellos que quieren ofrecer principios
cientificos y politicos a los socialistas latino-americanos para justificar sus luchas? La tarea
principal es aquella de realizar una obra teérica para completar la practica revolucionaria con la
teoria revolucionaria, de analizar las sociedades latino-americanos con el fin de ayudar a las
fuerzas populares en su lucha revolucionaria y de elaborar los principios revolucionarios
necesarios para la Revolucion latino-americana. La puridad ideoldgica alrededor de estos
problemas es esencial especialmente en los momentos cuando los movimientos revolucionarios
son en un reflujo temporal, porque en esta fase es necesaria mas firmeza ideologica para resistir a
las tentaciones de ceder frente a las {)oliticas reformistas bajo la justificacion de la necesidad de
una posible y deseable “paz social”."®

Esa claridad ideologica debe ser tocada de los revolucionarios latino-americanos por el
intermedio de la actividad intelectual, pero no solo por el intelecto, el modelo de seguir siendo
Che Guevara, que primero ha sido un revolucionario y después un intelectual. El intelectual
socialista latino-americano debe decidir si se queda dentro del sistema, siguiendo la via
reformista, o fuera, con el pueblo, para hacer la Revolucion.™®

¥ fdem p. 313.
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Veamos de nuevo el recurso a la imagen del Che, un mito para la mayoria de los
revolucionarios latino-americanos. En una primera version del texto, a la pregunta ;Quién debe
hacer la Revolucion y contra quién?, Gunder Frank responde invocando de nuevo el modelo de
Che Guevara (es interesante que después en otras versiones este pasaje es suprimido): “Che y su
ejemplo nos va guiar en la lucha revolucionaria contra todos los obstaculos, cualquiera seran
estos y sin importar de donde vienen ellos: desde el imperialismo, desde las mismas sociedades
latino-americanas, desde la ideologia y la practica contrarrevolucionaria, incluso desde
algunas personas de los estados socialistas o de los partidos marxistas. EI mensaje permanente
del Che es aquello de comenzar ahorra a enfrentar al enemigo en al campo de batalla, en su
propio pais, y de aqui extender la Revolucion en el entero mundo. Desde ese campo de batalla
salio su mensaje hacia el Tricontinental: En cualquier lugar del mundo la muerte nos va a lograr,
ella sera bienvenida tanto que nuestro grito de lucha llegaréd a una oreja dispuesta al escucharlo y
otro mano se levantara para recibir el fusil. El fusil de Che es su ejemplo, aquello de un
revolucionario que es en el mismo tiempo un intelectual, y no un intelectual que aspira a ser
revolucionario.” *'

La mayoria de las ideas de André Gunder Frank son compartidas del investigador
mexicano Rodolfo Stavenhagen cual rechaza la tesis de la sociedad dual proponiendo el
reemplazo de este con el concepto de “colonialismo interno™*® Stavenhagen reconoce la
existencia de unas diferencias dentro de los paises latino-americanos, pero en su opinion estas
diferencias no justifican el uso del concepto de la “sociedad dualistica” por dos razones
principales: “Primero es aquello que las relaciones entre las regiones y grupos sociales
“arcaicos” o ‘feudales” y los “modernos” o ‘“capitalistas” representan el mecanismo de
funcionamiento de una sociedad singular y unificada, para cual los dos polos son partes
integrantes; el segundo motivo es aquello que los dos polos se han formado durante el mismo
proceso historico.” 19

En su opinion, durante la evolucion historica interna de estos paises se ha repetido el
esquema existente al nivelo internacional. Asi, el tipo de relaciones establecidas entre la
metrépoli y la colonia, se repita en el interior de los estados, en un sistema de relaciones creadas
entre algunos “polos de desarrollo” y el resto del pais. Como estaban los estados metropoli para
los paises subdesarrollados, lo mismo estaban los centros de poder econdmica, politica y social
del pais para el resto del territorio.

Adoptando esta explicacion, el consideraba que las regiones atrasadas, subdesarrolladas
de los estados latino-americanos han jugado siempre el papel de colonia interna de los centros
urbanos en via de desarrollo o de las zonas agricolas con una productividad mayor. Contrario a la
opinion lo mas frecuente segun cual la direccion del desarrollo de los estados latino-americanos
es desde las areas urbanas, modernos y con estructuras econémicas capitalistas, Stavenhagen
demuestra que, en realidad, el progreso de las zonas urbanas desarrolladas y modernas se ha
hecho en la base de los recursos provenientes de las zonas arcaicas, retrasadas y tradicionales.
Los flujos de capital, recursos naturales, alimentos o fuerza de trabajo, desde las areas pobres y
retrasadas, han permiso el desarrollo rapido de los centros del poder y modernidad, pero en el
mismo tiempo condenan las dreas pobres a una permanente y continua estagnacion y
subdesarrollo. Las relaciones comerciales y econdmicas entre las zonas urbanas y aquellos
subdesarrolladas tiene el mismo caracter de explotacion como aquellos que funcionan al nivelo
mundial entre los estados desarrolladas cuales funcionan como metropoli y los estados
subdesarrollados.”

7 GUNDER FRANK, André, “;Quién es el enemigo inmediato?” en LOWY, Michael, El marxismo en América
Latina. Antologia, desde 1909 hasta nuestros dias (edicion actualizada), Lom Ediciones, Santiago de Chile, 2007, p.
498
18 STAVENHAGEN, Rodolfo, ,,Sette tesi erronee sull’America Latina” en SANTARELLI, Giancarlo (coordinador),
Il nuovo marxismo Latino Americano, Feltrinelli Editore, Milano, 1970, p. 156 — 176.
9 fdem p. 158.
2 fdem p. 163.
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Para concluir, podemos decir que la demostracion del autor mexicano nos dice que
cuanto es mas grande el colonialismo interno de América Latina (es decir, cuanto suben las
diferencias entre las metropolis y sus colonias internas), tanto es mas dificil la posibilidad de
realizar una alianza politica real entre los trabajadores y campesinos.

(Cudl serd entonces la solucidon para resolver los problemas de América Latina? La
respuesta es ofrecida del mismo autor que dice que “la unica solucion al largo plazo parece a
ser la movilizacion politica y social de los campesinos “colonizados”, que deben luchar solos en
su propia batalla, sin rechazar el posible ayudo de parte de los sectores radicales de los
intelectuales, estudiantes o la clase trabajadora.”*

Un ultimo autor sobre cual vamos a hablar muy rapido es Theotonio dos Santos,
economista brasilero muy conocido por sus analisis y estudios sobre la economia de América
Latina.?* Su analisis sobre la situacién econémica de América Latina contemporanea con ¢€l, lo
conduce a la idea de una crisis profunda, y en su opinidn, las causas de esta crisis son aquellos
analizadas en la misma direccion de André Gunder Frank asi que no vamos a reanudar la
discusion.

Interesante de subrayar es su modo de ver la solucion de la crisis. La combinacion entre
la crisis del desarrollo capitalista industrial dependiente, la crisis del comercio mundial, de los
sectores exportadoras y tradicionales, la crisis de la acumulacion del capital monopolista
dependiente, produce una “situacion revolucionaria”. En el caso de esta situacion revolucionaria
las clases dominante no son satisfechas con las formas de dominacion ejercitadas de ellas,
mientras que las clases dominadas e intermedios pierden la confianza en la legitimidad del poder
existente. En la vision de Theotonio dos Santos, el resultado de la crisis por cual pasa América
Latina en aquel momento es la necesidad de buscar nuevas formas de accion politica y nuevos
modelos de organizacion social y politica adecuadas a las profundas transformaciones que han
tenido lugar en la base de la sociedad. Las contradicciones de la situacion de crisis producen
antagonismos que van hacia la radicalizacidon progresiva para obtener una solucion 0rga’1nica.23

La evolucion de la crisis trae consigo la radicalizacion politica entre gobiernos fuertes y
movimientos populares, pero también aparece otra variante, producto de algunos sectores ligados
de las concepciones nacionalistas y populistas de los afios 30-60 del siglo pasado, cuales
sostenian una alternativa reformista y progresista. Pero, como esta alternativa no es posible en la
vision de dos Santos, los sectores nacionalistas se van a dividir en un corriente nacionalista
revolucionario cercano a la izquierda y que es la base de los movimientos de guerrilla, y un
corriente nacionalista reformista y progresista cual acepta la inevitabilidad de la dependencia y
propone una solucion de compromiso: un desarrollo dependiente dentro de cual se puede
negociar la participacion del capital extranjero por el intermedio de unas formulas mixtas que
implican en una manera masiva el estado.*

La conclusion del economista brasilero es aquella que, mas temprano o mas tarde, la via
reformista va a caer, tanto aquellos que intentaron a apoyarse en la populacion (el populismo
latino-americano sobre cual vamos a hablar mas tarde), que los adeptos de las reformas bajo un
gobierno fuerte basado en las elites politicas y sociales o en la via reformista de la dependencia
negociada.

Como resultado, la tUnica alternativa, que aparece como evidente por Theotonio dos
Santos, es aquella de una profunda revolucion social que puede permitir el establecimiento de las
bases de una nueva sociedad sobre las ruinas de la antigua orden decadente y cual puede ofrecer
a América Latina un papel mas importante en el proceso de la creacion del mundo futuro.?

! {dem 175

2 SANTOS, Theotonio dos, ,,Socialismo o Fascismo: dilema del 1’America Latina” en SANTARELLI, Giancarlo
(coordinador), Il nuovo marxismo Latino Americano, Feltrinelli Editore, Milano, 1970, p. 352 — 371.

% fdem p. 368.

? fdem p. 369 — 370.

2 fdem p. 371.
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Hemos visto hasta ahora una serie de autores cuales sostienen la posibilidad de “quemar
etapas” y cuales han constituido la justificacion para la mayoria de los socialistas latino-
americanos cuales militaban para el comienzo muy rapido de la revolucion, sin esperar mas las
condiciones favorables para esta. Pero también ha existido, aun minoritario dentro del
movimiento socialista, un corriente cual sostenia el modelo de pasar por todas las etapas, ellos
basando sus hipétesis en los realidades sociales y politicas latino-americanos, especialmente en
la teoria de la sociedad dual y del subdesarrollo de estos estados.

Desde los comienzos del socialismo en América Latina han existido pensadores cuales
sostenian la idea que estos estados no son preparados para el socialismo y que es necesaria una
evolucion gradual hacia esto. Asi, Carlos Octavio Bunge, autor de un trabajo “El problema del
futuro del derecho” afirmaba que el socialismo implica no solo una eleccién econdmica y
politica, pero también un impulso moral, una idea revolucionaria y consideraba esta ideologia
como la doctrina adecuada para solucionar los problemas de una sociedad encontrada en un
cambio muy rapido. Pero aquella sociedad no estaba lista para aceptar el socialismo, asi que, en
la opinion de Bunge, el progreso social debe ser puesto en relacion con el perfeccionamiento
bioldgico y moral del hombre. Al socialismo se puede llegar por una evolucion natural, y la
maxima solidaridad social, que origina de la voluntad del individuo, es el resultado de esta
evolucion.”®

En la misma direccion de pensamiento escribia Juan B. Justo, uno de los primeros
socialistas de América Latina, como hemos visto antes. Asi, el aceptaba la interpretacion
marxista de la desigualdad de clase y de la lucha entre estos, pero rechazaba la teoria de la
dictadura del proletariado a cual consideraba como un mito en declino. Segun Justa, la idea de
una subita transformacién social que deberia establecer con un golpe una sociedad y un orden
perfecto baja en los ojos del pueblo en la medida en cual esto comienza a entender y juzgar mas
los problemas diarios. Ningiin estado, ninguna ley no pueden cambiar de un dia a otro las
relaciones existentes entre los hombres, instituyendo otros cazables a gestionar la propiedad
colectiva. La tarea mas importante es aquella de educar el pueblo para descubrir progresivamente
las desigualdades de clase, para aceptar de una manera gradual la necesidad de la idea socialista
sobre la igualdad de chance.?

La visioén sobre los estados de América Latina como sociedades duales, cuales deben
modernizarse gradualmente, criticada, como hemos visto antes, de muchos socialistas latino-
americanos, ha sido muy fuerte entre los investigadores que formaron lo denominado
pensamiento de CEPAL (Comision Econdmica para América Latina). La mayoria de los
investigadores agrupados alrededor de CEPAL (Raul Prebisch, Celso Furtado, Osvaldo Sunkel,
Fernando H. Cardoso, Enzo Faletto, Anibal Pinto etc) han utilizado un enfoque que utilizaba el
método historico-estructuralista para el analisis de las realidades y evoluciones de América
Latina.?®

Esta imagen de una sociedad dual en cual coexista el pasado con el presente, el
feudalismo con el capitalismo, las tradiciones con la modernidad, no es la caracteristica solo de
los economistas de CEPAL. Asi, el mexicano Abelardo Villegas afirma que ,,América Latina es
una realidad estratificada: el pasado coexista con el presente, el antiguo con el nuevo. El
caracter dinamico de este antagonismo dominante es dado de la expansion capitalista que nace

% CAMPA, Riccardo, Antologia del pensiero latino-americano. Dalla Colonia alla secunda guerra mondiale,
Editores Laterza, Bari, 1970, p. 65 — 66.

27 JUSTO, Juan B., Teoria y prictica de la historia, Buenos Aires, 1937 apud CAMPA, Riccardo, Antologia del
pensiero latino-americano. Dalla Colonia alla seconda guerra mondiale, Editores Laterza, Bari, 1970, p. 67.

%8 Un andlisis muy bueno sobre estas ideas y una antologia de lo mas significativos textos es el trabajo en dos
volumenes *** Cincuenta afios de pensamiento en la CEPAL. Textos seleccionados, Fondo de Cultura Econémica,
Santiago de Chile, 1998.
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situaciones nuevas a cada paso. El cardcter pasivo o la base del cambio lo constituye la
sociedad tradicional cual resista y se adapta a las nuevas situaciones sin desparecer. 29

El que va a ilustrar muy bien en la primera mitad del siglo pasado la idea del cambio
gradual y de la preparacion paulatina del paso al socialismo, ha sido Victor Raul Haya de la
Torre, fundador del APRA, cual entra, gracias a sus ideas, en conflicto ideologico con José
Carlos Mariategui, pero también con otras socialistas cuales lo acusa de traicion de las ideales
socialistas, de desviacionismo de derecha etc. Haya de la Torre propone la realizacion de un
“estado anti-imperialista”, un modelo de estado que no es mas ¢l instrumento del imperialismo
para mantener las masas nacionales en una esclavitud econdmica, sino su instrumento de
defensa.*

Como debe ser organizado este estado nos dice lo mismo Haya de la Torre. Asi, como en
su opinion, las clases campesinas no pueden ejercer el poder estadal por falta de preparacion e
instruccion, también no lo pueden hacer los trabajadores como falta de una conciencia de clase,
situacion tipica para los estados en via de desarrollo, es el deber de los clase medios, rurales y
urbanas — pequefios propietarios, artesanos, pequeflos comerciantes, intelectuales, estudiantes -
de participar a la §esti(')n de estado en la formula del frente inico contra el imperialismo de las
clases oprimidas.’

Este estado antimperialista ‘“formado de una alianza de clase oprimidas del
imperialismo, deben controlar la produccion y distribucion de la riqueza, debe realizar la
nacionalizacion progresiva de los medios de produccion y de crear las condiciones para las
inversiones de capital y para el comercio. Debe ser un organismo abierto a las relaciones entre
aquella nacion y el imperialismo, porque esto existe, y debe ser también una escuela politica
para las clases productivas que los prepara por el momento en cual va a desparecer el sistema
que favorece la existencia del imperialismo. »32

Podemos observar que Haya de la Torre es el exponente de unas teorias que vienen en
contradiccion directa con los adeptos de la revolucion violenta e inmediata. A los que sostenian
la idea de la revolucion socialista inmediata, Haya de la Torre le respondia que “el socialismo no
se puede afirmar hasta que el industrialismo no va a llegar a una completa madurez y no va a
cumplir su grande fase historica. Como, para industrializar nuestros paises necesitamos, tanto
tiempo que existira el capitalismo, de disponer de capital, el Estado — en virtud de su futura
nacionalizacion socialista de los medios de produccion — debe ofrecer este capital » 3

Hemos visto en esta muy breve presentacion que no ha existido una vision general
aceptada sobre la direccion y la forma que debe tomar la revolucion socialista en América
Latina, pero es evidente que a la mitad del siglo pasado mayoritaria estaba la opiniéon que
sostenia la necesidad de un movimiento insurreccionar para tomar el poder con cualquier medio
y después hacer las transformaciones necesarias para el paso al socialismo. Estas ideas se
fundamentaban no solo en una serie de consideraciones tedricas, filoséficas e ideologicas,
algunos analizados en estas paginas, pero también en unos hechos historicos concretos, se trata
de la Revolucion cubana, del fracaso de la “via democrdtica hacia al socialismo” de Allende y
de la Revolucion sandinista.
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Abstract:The current paper aims to analyze the delicate issue of criminal liability in sports, with focus on
the most significant actor of this phenomenon: the athlete.

Thus, we will attempt to draw a limit between disciplinary liability, which resides in rules of the game
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will analyze the crime of bribery in sports and the issue of consent as a justifying cause. To reach this
objective, we will make use of recent doctrinarian sources and relevant jurisprudence in this domain.
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1. Specificul activitatii sportive

Fotbalul, cel mai popular sport la nivel mondial, este un domeniu intens mediatizat, unde
pasiunile si orgoliile motiveaza dispute aprinse, si nu de putine ori, atentia este Indreptata asupra
altor aspecte si omitem sa acordam atentia cuvenita drepturilor sportivului implicat intr-0 atare
situatie.

Desi 1n ultimii ani se remarca aparitia unei ramuri de drept proprie sportului, ce se doreste
a fi independenta de alte ansambluri de norme juridice, dreptul comun si represiunea penala isi
mentin incidenta in activitatea sportiva, atat timp cat actantii produc fapte antisociale. Astfel,
apare intrebarea legitima: pana unde se intinde raspunderea disciplinara a sportivului si de unde
incepe raspunderea penald a acestuia?

Desi, in doctrina au aparut opinii diametral opuse, care afirmau, pe de-o parte, fie ca
sportul este 1n totalitate independent de domeniul dreptului penal, raspunderea disciplinara fiind
arhisuficientd, fie, pe de alta parte, cd orice actiune vexatorie a sportivului ar trebui sa capete
implicatii penale, realitatea ne aratd ca adevarul este situat la mijloc: nu orice actiune violenta
atrage incidenta penalului, asa cum nu toate comportamentele violente rdman in sfera
disciplinara [2]. Prin natura sa ludica, sportul nu ar trebui sa produca fapte de naturd penala, insa
in unele cazuri s-a dovedit intentia directd a unor sportivi de a-si leza competitorii. In acest sens,
Curtea Provinciald din Navarra a statuat ca lovitura puternicad cu antebratul aplicatd de un jucétor
de fotbal adversarului sau, fard intentia de a juca mingea, care a condus la leziuni ce au necesitat
207 zile de ingrijiri medicale constituie infractiune, existind un animus ledendi ce depaseste
nivelul admis in fotbal [6]. Exemplul contrar este reprezentat de leziunile minore in cazul
sporturilor de contact, ce atrag doar raspunderea disciplinara, in acord cu principiul minimei
interventii a dreptului penal.

2. Consimtamantul in sport- cauza justificativa?

Conform doctrinei penale, pentru a constitui cauza justificativd, consimtdmantul trebuie
sa fie valabil exprimat, actual, sa priveascd o valoare sociald de care titularul poate dispune, sa
provina de la titularul valorii sociale ocrotite si si fie determinat [7]. In masura in care legea
romand permite sd se desfasoare anumite activitati, acceptd implicit si eventualele incélcari ale
drepturilor si intereselor subiectilor de drept cu consimtdmantul acestora. Ca idee generala,
opindm cd, in privinta violentelor exercitate in cadrul intrecerilor sportive, se admite cd opereaza
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cauza justificativd numai n masura in care au fost respectate regulamentele sportive. Regasim,
cu titlul de exemplu cazuri in care atitudinea si comportamentul sportivilor care nu au dat dovada
de fair-play pe terenul de sport, au dus la situatii dramatice, pentru ¢d, nu putem omite ca, un
singur pas gresit poate incheia cariera unui sportiv.

Consimtamantul nu este nsd intotdeauna sinonimul legalitatii, reguld ce se mentine si in
ceea ce priveste acordul sportivului referitor la riscurile activitatii sportive. Desi licentierea sau
afilierea sportivilor sau cluburilor sportive la federatiile abilitate presupune cunoasterea si
acceptarea regulilor statutare, tehnice si organizatorice ale respectivei discipline sportive, ne
raliem opiniei conform careia consimtamantul sportivului este unul generic, care nu este acordat
pentru fapta concret prejudiciabild. Asa fiind, sportivul consimte doar la riscurile specifice
sportului practicat, nu si la cele care exced acestei dimensiuni si la care nu putea consimti
anterior in mod concret, pentru aceste ,,riscuri depasite” neexistind un consimtamant valid [2]. In
ilustrarea acestei idei s-a aratat ca o alunecare simultana spre minge a doi fotbalisti in urma
careia unul dintre ei isi fractureaza tibia si peroneul, avand nevoie de operatie si 6 luni de
recuperare, este un risc consimtit de sportivul lezat, insa fapta unui jucator de a aplica lovituri cu
pumnii pe tunelul dinspre vestiare altui jucator constituie o actiune imprevizibila si independenta
de jocul sportiv, la care sportivul nu putea consimti a priori [2]. Faptul ca ambele actiuni
prejudiciabile se petrec intr-o arena sportiva nu este suficient pentru ca, faptuitorul din al doilea
exemplu sa fie absolvit de raspunderea penala, care se va alatura celei disciplinare (suspendarea
jucatorului, pierderea meciului la masa verde, etc.), ,.atipicitatea comportamentala” fiind
evidenta in acest caz.

2. Incidenta infractiunilor de dare si luare de mita in domeniul sportului

Ceea ce trebuie mentionat incd de la Inceput este cd interventia neconditionata a dreptului
penal in activitdtile sportive poate ridica probleme serioase in ceea ce priveste caracterul de
ultima ratio al dreptului penal. In practica judiciard s-a decis cd au calitatea de functionari
publici si deci pot fi subiecti activi ai infractiunii de luare de mitd, printre altii: jucatorii
profesionisti de fotbal angajati pe baza de contract de munca la un club de fotbal [5].

O intrebare care a suscitat interes si a ridicat controverse este aceea daca promisiunea
unei persoane de a “premia” jucdtorii unui club de fotbal, pentru a-si apara corect sansele, poate
fi sau nu calificatad ca un act de dare de mita?

In privinta infractiunii de dare de mitd (prevazuti in art. 290 C.pen. completati cu
dispozitiile Legii speciale nr. 78/2000 privind descoperirea, prevenirea si sanctionarea unor fapte
de coruptie), s-au exprimat doud opinii divergente referitoare la promisiunea de premiere a
sportivului ,,pentru a juca mai bine".

intr-o prima opinie, aceasta actiune nu intruneste elementele constitutive ale infractiunii
de dare de mita [1] insa, in interpretarea instantei supreme, chiar daca s-ar accepta ca obligatia
sportivului profesionist de a activa la nivel maxim este una de mijloace, "oferirea unor sume de
bani pentru aceasta constituie dare de mitd, deoarece infractiunea nu este conditionatd de
obtinerea unui rezultat" [5].

Impartasim prima opinie enuntati, atit prin prisma principiului minimei interventii a
dreptului penal cat si datorita faptului cd nu se aduce atingere vreunei valori sociale ocrotite de
legea penald prin stimularea sportivului inaintea, in timpul sau dupa consumarea unei Intreceri
sportive. Astfel, sanctionarea penala a tuturor faptelor prin care cluburile sportive sau alte
persoane ofera prime sau bonificatii sportivilor pentru a atinge un varf de forma ar fi o actiune
exageratd, astfel de practici fiind atat de frecvente incat au devenit aproape o normalitate.

in doctrina s-a sustinut ca ,,0 amenda de cateva mii de euro poate genera ruinarea unei
mici Intreprinderi, dar totodata poate parea ca o «gurd de apad in desert» pentru o companie
transnationald”[6]. Este foarte adevarat insd ca, sanctiunile pecuniare pot sd nu-i ,,sperie” pe
actantii la un eveniment sportiv, in special, cluburile sportive, si sa nu infridneze dorinta ca si pe
viitor si comita fapte care ar afecta soarta unui meci si, implicit a unei echipe intregi. In schimb,
interdictia pe o perioada indelungatd sau chiar pe viata de a desfdsura activitatea sportiva sau o
activitate de altd naturd este vazutd de catre persoanele in discutie ca o ,,condamnare la
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moarte”[ 10]. Pentru un sportiv, care si-a creat un portofoliu, ar Insemna poate finalul carierei.

Pe de alta parte, activitatii sportive 1 se aduce un plus de spectaculozitate si intensitate
prin existenta unor sportivi motivati sa-si atingd potentialul maxim, astfel cd nu se lezeaza nicio
valoare sociala. Ar fi absurd ca un parinte care isi motiveaza copilul (proaspat devenit senior,
aflat la primele contacte cu performanta) cu obtinerea unui anumit folos in cazul unei prestatii
remarcabile, sa raspunda pentru comiterea infractiunii de dare de mita, fapta intrunind conditiile
de tipicitate ale acesteia.

Cu toate acestea, mentinand acelasi rationament anterior enuntat, considerdm ca oferirea
de foloase unui sportiv in scopul de a activa n mod deliberat la un nivel inferior celui obisnuit ar
intruni elementele constitutive ale celor doud infractiuni strans conectate de luare respectiv dare
de mita, in acest caz fiind lezate ,relatiile sociale pentru formarea si dezvoltarea carora este
necesara o comportare corecta, cinstita a oricarei persoane incadrate in munca, in raporturile sale
de serviciu cu terte persoane"[3].

4. Concluzii

Asa cum se desprinde din exemplele anterioare, raspunderea disciplinara este cea mai des
intalnita, decurgand din incalcari ale regulilor tehnice ale jocului, ale regulilor institutionale ale
federatiilor, ale regulilor de etica sportiva sau celor referitoare la dopaj. Raspunderea penala vine
sa pedepseascd actiunile vadit contrare principiului Citius, Altius, Fortius, care guverneaza
miscarea sportiva, actiuni disproportionate, aflate dincolo de limita domenialitatii sportive [2].

Inainte de a rezolva problema violentei din sport, instantele de drept comun trebuie sa
traseze o linie de demarcatie clara intre actiunile agresive legitime, permise in sport, si conduita
excesiva, ilegala [4].

In final, subliniem posibilitatea cumulirii sanctiunilor penale cu cele disciplinare pentru
aceeasi persoand, in baza aceleiasi fapte, fara incalcarea principiului ne bis in idem, protectia
vietii si a integritatii fizice fiind asigurata de dreptul penal, sanctiunea disciplinara fiind una de
ordine privatd ce protejeazd interesele sportivilor si federatiilor, neavand caracterul represiv-
etatizat al sanctiunilor penale [2]. Considerdm ca, in domeniul sportului, prioritar, trebuie
respectate drepturile conferite sportivului asa cum sunt stipulate in Legea sportului si educatiei
fizice nr. 69/2000, dar si in alte regulamente si statute ale federatiilor sportive nationale.
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Abstract. Employees have the right to equal treatment without discrimination, irrespective of their race,
ethnicity, sex, age, disabilities, religion and other characteristics.Employees also have the right to equal
pay for equal work and the right to equal opportunity to be promoted to an appropriate higher level.
Affirmative action policies may reduce discrimination within the workplace by requiring that affirmative
action be taken to increase equality and representation of minority groups. Affirmative action policies can
work to mitigate unconscious bias in the recruitment, retention or promotion of minority employees, such
as women, racial minorities, persons from underprivileged backgrounds and disabled persons.

Keywords: employees, workplace, discrimination, harassment, vulnerability

,Toate fiintele umane se nasc libere si egale In demnitate si in drepturi. Ele sunt
inzestrate cu ratiune si constiintd si trebuie sa se comporte unele fatd de altele n spiritul
fraternitatii.” (Declaratia universala a drepturilor omului, articolul 1).

Subiectul discriminarii este unul de mare importantd si interes la nivelul relatiilor si
raporturilor juridice si sociale, In conditiile in care combaterea discriminarii a devenit o
problemd de naturd globald, fundamentand preocuparile institutiilor internationale, in special a
celor implicate in protejarea drepturilor omului, democratiei sau statului de drept.

Din punct de vedere terminologic, ,,a discrimina” inseamna ,, a separa, a face deosebire,
a face distinctie, a distinge”, respectiv ,,a lipsi de egalitate in drepturi, a limita in drepturi, in
comparatie cu ceilalti cetdteni”si chiar ,,a duce o politica prin care o categorie de cetdteni ai
unui stat sunt lipsiti de anumite drepturi pe baza unor considerente de natura rasiala, etnica,
sexuala, etc.”

La nivel sociologic,discriminarea” este inteleasda ca reprezentand ,, tratamentul
defavorabil al unui individ sau al unui grup de indivizi bazat pe apartenenta lor la o anumita
,clasa” sau , categorie”, comportamentul pe care o persoand, o institutie sau un grup de
persoane il au impotriva membrilor respectivei clase sau categorii”, putand implica ,, excluderea
sau limitarea accesului membrilor grupului de persoane discriminat de la exercitiul anumitor
drepturi si sanse care altfel sunt disponibile celorlalte grupuri sociale”.

La nivel filosofic, termenul a fost definit ca fiind,,un tratament sau o atentie
defavorabila”, stabilindu-se ca, pentru a fi discriminat, un individ nu trebuie neaparat sa fie
lezat, ci este suficient doar sa fie tratat mai rau decat altii pentru anumite motive arbitrare.

La nivel international, existd o preocupare majord pentru combaterea discrimindrii,
reflectatd in actele cu caracter legislativ adoptate in domeniul drepturilor omului, din care
materia discrimindrii face parte. Natiunile Unite au stabilit astfel: , comportamentele
discriminatorii pot lua multe forme, dar toate implica o anume forma de excludere sau
respingere sau de tratament inegal .

' A se vedea A. Weisman si B. Vetrici-Soimu, Fenomenul discrimindrii din perspectiva juridic,
https://www.juridice.ro/768651/fenomenul-discriminarii-din-perspectiva-juridica.html
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Discriminarea, ca institutie juridica, priveste modalitdtile de instituire a unor diferentieri
prin intermediul aplicarii unor tratamente juridice diferite in privinfa drepturilor fundamentale
ale persoanelor aflate in situatii juridice comparabile, fiind astfel afectat principiului egalitatii
juridice. Ca efect al actelor de discriminare se pot creea situatii juridice diferite, inclusiv prin
utilizarea unor modalitdti identice de tratament in cazul persoanelor neaflate in situatii
comparabile®.

Criteriile aplicabile institutiei juridice a discrimindrii au cunoscut precizari si limitari ca
urmare a adoptarii normelor internationale, ulterior fiind dobandite noi valente juridice odata cu
preluarea acestora in sistemul legislativ national al diverselor state.

In ceea ce priveste fundamentarea conceptului de discriminare, legiuitorul european si cel
national au avut in vedere in special protejarea drepturilor omului, a libertatilor fundamentale,
precum si a tuturor drepturilor recunoscute de lege, efectele juridice ale acestor masuri vizand de
reguld, domeniile politic, economic, social si cultural, precum si orice alte domenii relevante ale
vietii publice.

Raporturile dintre dreptul Uniunii Europene si dreptul national se caracterizeaza atat prin
cooperare cat si printr-o completare mutuala, functie de dinamica realitatilor din statele
membre®.

Se considera, pe bund dreptate, ca cel mai important instrument juridic in sistemul
conventional al Consiliului Europei il reprezintd Conventia europeana a dreptului omului, tratat
international in virtutea cdruia statele contractante 11 asuma inevitabile obligatii juridice. Astfel,
drepturile si libertatile inscrise in Conventie si in protocoalele aditionale la aceasta, sunt
recunoscute "oricarei persoane aflate sub jurisdictia statelor membre".

In principal, retinem pentru domeniul muncii urmatoarele drepturi: interzicerea sclaviei si
a muncii fortate; dreptul la libertatea de expresie; dreptul la libertatea de reuniune pasnica si la
libertatea de asociere; drptul la educatie.

In exercitarea acestor drepturi, statele membre trebuie si urmireascd si respectarea
principiului nediscriminarii. Astfel, in art 14 din Conventie, se prevede ca exercitarea drepturilor
si libertatilor recunoscute legal sa fie asiguratd "fard vreo deosebire fondata in special pe sex,
rasd, culoare, limba, religie, opinii publice sau orice alte opinii, originea nationald sau sociala,
apartenenta la o minoritate nationald, avere, nastere sau orice altd situatie". De asemenea,
Protocolul 12 la Conventia pentru apdrarea drepturilor omului si libertatilor fundamentale
contine prevederi prin care discriminarea este interzisa.

Institutiile statelor membre (Parlamentul, Guvernul, puterea judecatoreascd) trebuie, pe
de o parte sa respecte tratatele Uniunii Europene si dispozitiile de executare adoptate, iar pe de
alta parte sa le asigure o aplicabilitate conforma cu litera si spiritul respectivelor tratate.

In acest sens, facem referire la prevederile art.16 alin.1 din Constitutia Romaniei,
conform carora "Cetatenii sunt egali in fata legii si a autoritatilor publice, fara privilegii si fara
discriminari".

Pornind de la aceastd prevedere din legea fundamentald, precum si de la normele
internationale la care am facut referire, legiuitorul romén a statuat in art.5 alin.1 din Legea nr.
53/2003 (Codul Muncii) urmatoarele: "in cadrul relatiilor de muncad functioneaza principiul
egalitatii de tratament fatad de toti salariatii si angajatorii".

Totodata prin continutul art.5 alin.2 este consacratd urmatoarea prevedere: "orice
discriminare directd sau indirecta fatd de un salariat, discriminare prin asociere, hartuire sau fapta
de victimizare, bazata pe criteriul de rasa, cetdfenie, etnie,culoare, limba, religie, origine sociala,
trasaturi genetice, sex, orientare sexuala, varsta, handicap, boala cronica necontagioasa, infectare
cu HIV, optiune politica, situatie sau responsabilitate familiala, apartenentd ori activitate
sindicald, apartenenta la o categorie defavorizata, este interzisa".

% Muscalu L.M., Discriminarea in relatiile de munca, Editura Hamangiu, Bucuresti, 2015;
% Galca C., Drept comunitar al muncii. Transpunerea in dreptul muncii romén, Ed. Roseti International, Bucuresti,
2018;
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Aceasta reglementare juridica se afla in deplind concordantd cu Conventia nr 111 privind
discriminarea in domeniul ocuparii fortei de munca si exercitarii profesiei, adoptata in anul 1958.
Acest document defineste discriminarea in art.1 par.1 lit.a ca fiind "orice diferentiere, excludere
sau preferintd Intemeiata pe rasa, culoare, sex, religie, convingeri politice, ascendenta, nationala
tratament Tn materie de ocupare a fortei de munca si de exercitare a profesiei”.

Nediscriminarea este o cerinta Inscrisa si in Tratatul C.E.E. (art.48) precum si in legislatia
derivata emisa in aplicarea prevederilor respectivului tratat, astfel:

- In Titlul I din Regulamentul nr 16/2/68 se prevede faptul ci orice cetitean al unui
stat membru are dreptul sa desfasoare o activitate, ca persoand angajata, pe teritoriul unui alt stat
membru, in aceleasi condifii ca si cetdtenii acelui stat. Totodatd, un stat membru nu poate
discrimina, in mod deschis sau voalat, pe cetatenii altui stat membru prin limitatrea cererilor si
ofertelor de angajare sau prin stabilirea unei proceduri speciale de recrutare, nefiind admise
restrictii sub aspect numeric sau procentual cetatenilor straini ce urmeaza a fi angajati.

- In Titlul II din Regulamentul nr 16/2/68 sunt cuprinse dispozitii privind angajarea
si egalitatea de tratament cu referire la: conditiile de munca, avantajele sociale sau nivelul
taxelor, accesul in scolile de pregatire profesionala sau in casele de pensionari, drepturi sindicale.

Armonizarea legislatiei interne cu normele Uniunii Europene referitoare la promovarea
egalitatii de sanse intre femei si barbati a fost efectiva prin reglementarile din Ordonanta
Guvernului nr 137/2000 privind prevenirea si sanctionarea tuturor faptelor de discriminare
(aprobata si modificatd prin Legea nr 48/2002) precum si prin dispozitiile Legii nr 202/2002
privind egalitatea de sanse intre femei si barbati. Aceste acte normative au avut ca scop
inlaturarea discrimindrilor directe si indirect care s-ar intemeia pe anumite criterii luate in
considerare si practicate in mod nefondat.

Spre exemplu, art.6 din O.G. nr.137/2000 prevede: " Costituie contraventie, conform
prezentei ordonante, discriminarea unei persoane pentru motivul ca apartine unei anumite rase,
nationalitati, etnii, religii, categorii sociale sau unei categorii defavorizate, respectiv din cauza
convingerilor, varstei, sexului sau orientarii sexuale a acesteia, intr-un raport de munca si
protectie sociald, cu exceptia cazurilor prevazute de lege, manifestatd in urmatoarele domenii:
a) incheierea, suspendarea, modificarea sau incetarea raportului de munca; b) stabilirea si
modificarea atributiilor de serviciu, locului de munca sau a salariului; c) acordarea altor drepturi
sociale decat cele reprezentand salariul; d) formarea, perfectionarea, reconversia si promovarea
profesionala;e) aplicarea masurilor disciplinare; f) dreptul de aderare la sindicat si accesul la
facilitatile acordate de acesta; g) orice alte conditii de prestare a muncii, potrivit legislatiei in
vigoare™."

Potrivit art 7 alin.1 din Legea nr 202/2002, " Prin egalitatea de sanse si de tratament intre
femei si barbati in relatiile de munca se intelege accesul nediscriminatoriu la: a) alegerea ori
exercitarea libera a unei profesii sau activitati; b) angajare in toate posturile sau locurile de
munca vacante si la toate nivelurile ierarhiei profesionale; ¢) venituri egale pentru munca de
valoare egala; d) informare si consiliere profesionala, programe de initiere, calificare,
perfectionare, specializare si recalificare profesionala, inclusiv ucenicia; e) promovare la orice
nivel ierarhic si profesional; f) conditii de incadrare in munca si de munca ce respecta normele
de sanatate si securitate in munca, conform prevederilor legislatiei in vigoare, inclusiv conditiile
de concediere; g) beneficii, altele decat cele de natura salariala, precum si la sistemele publice si
private de securitate sociala; h) organizatii patronale, sindicale si organisme profesionale,
precum si la beneficiile acordate de acestea; i) prestatii si servicii sociale, acordate in
conformitate cu legislatia in vigoare.

Pentru ca persoanele angajate cu contract individual de munca sa aiba asigurat accesul la
continutul acestor prevederi legale, art 13 din Legea nr 202/2002 prevede: " Pentru prevenirea
actiunilor de discriminare bazate pe criteriul de sex in domeniul muncii, att la negocierea

* Art.6 a fost astfel modificat prin Legea nr 48/2002
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contractului colectiv de munca la nivel de sector de activitate, grup de unitati si unitati, partile
contractante vor stabili introducerea de clauze de interzicere a faptelor de discriminare si,
respectiv, clauze privind modul de solutionare a sesizarilor/reclamatiilor formulate de persoanele
prejudiciate prin asemenea fapte®."

Cosideram necesara urmatoarea precizare: normele stabilite prin OG nr 137/2000
(aprobata prin legea nr 48/2002) au caracter de norme de drept comun in materia prohibirii
discrimindrilor si astfel, sunt aplicabile si in cazurile speciale care au primit reglementare prin
Legea nr 202/2002, incat Consiliul National pentru Combaterea discriminarii are competenta
legald de a constata existenta faptelor sau actelor discriminatorii intemeiate pe criteriul de sex
savarsite cu vinovatie de catre angajatorul persoanei frustrate® .

Pentru a preveni discriminarea bazatd pe religie sau convingeri, handicap, varstd sau
orientare sexuala a fost asigurat cadrul general care sa elimine discriminarea directd sau indirecta
intemeiata pe astfel de criterii, fiind adoptatd Directiva 2000/78 CE a Consiliului din 27.11.2000
privind crearea unui cadru general in favoarea egalitatii de tratament in domeniul incadrarii si
ocuparii fortei de munca.

Astfel, au fost instituite standardele minimale functie de care, statele membre au
posibilitatea sa adopte sau chiar s mentini dispozitiile considerate mai favorabile. Insi, statelor
membre le revine obligatia ludrii masurilor necesare pentru ca atunci cand o persoana se
considera lezatd prin nerespectarea in privinta sa a principiului egalitatii de tratament si
dovedeste in fata unei jurisdictii sau altei instante competente existenta unor fapte care permit sa
se prezume o discriminare directd sau indirectd, sd revind partii reclamate (adica paratului)
sarcina de a dovedi cd nu a existat o violare a principiului egalititii de tratament. O astfel de
dispozitie a primit aplicare in dreptul intern prin prevederile art.272 Codul Muncii, potrivit
carora "sarcina probei in conflictele de muncd revine angajatorului, acesta fiind obligat sa
depuna dovezile in apararea sa pana la prima zi de infatisare".

Simultan cu asigurarea egalitatii de tratament a salariatilor si angajatorilor se impune
considerate discriminari’. Exemple:

a. Sub aspectul varstei, potrivit dispozitiilor Codului muncii:

- Incadrarea in munci a persoanelor sub varsta de 15 ani este interzisa (art
13 alin.3);

- Persoana fizica dobandeste capacitate de munca la implinirea varstei de 16
ani (art 13 alin 1) insa, poate incheia un contract de munca in calitate de salariat si la
implinirea varstei de 15 ani, cu acordul parintilor sau al reprezentantilor legali, pentru
activitati potrivite cu dezvoltarea fizica, aptitudinile si cunostintele sale, daca astfel nu
ii sunt periclitate sanatatea, dezvoltarea si pregatirea profesionala (art 13 alin.2);

- Incadrarea in munci in locuri de muncd grele, vitimitoare sau
periculoase se poate face dupa implinirea varstei de 18 ani; aceste locuri de munca se
stabilesc prin hotdrare a Guvernului (art 13 alin.5);

- Tinerii care nu au implinit varsta de 18 ani nu pot presta muncd de noapte
(art 128 alin.1).

b. Protectia femeilor:

- Femeile gravide, lauzele si cele care aldpteaza nu pot fi obligate sa
presteze munca de noapte (art 128 alin.2)

Aceste prevederi legale nu constituie un temei pentru practicarea discriminarii, ci se
inscriu in ansamblul reglementarilor adoptate cu scopul de a se asigura protectia multilaterala a

> Art 14 a fost astfel modificat prin Legea nr 340/2006

® A se vedea si I.T.Stefanescu, Consideratii referitoare la Legea nr.202/2002 privind egalitatea de sanse intre femei
si barbati cu privire special asupra domeniului muncii, in Revista romana de Dreptul muncii, nr.2/2002, p.14

" Pavel N, Egalitatea in drepturi a cetatenilor si nediscriminarea, Ed. Universul juridic, Bucuresti, 2010;
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salariatilor, iar in exercitarea prerogativelor sale angajatorul nu trebuie sd aducd atingere
drepturilor fundamentale ale persoanei cu care a incheiat contractual de munca.

Scopul principiului nediscrimindrii in sfera raporturilor de munca este legat in special de
protectia ce urma sa fie recunoscuta dreptului la munca, de excluderea prejudecatilor fata de
persoanele considerate dezavantajate, dar si de impunerca de standarde vizand conduitele
angajatorilor astfel incat fiecare persoand sa poatd contribui in mod liber cu propriile sale
capabilitati la evolutia societatii. Astazi, dreptul la munca include egalitatea lucratorilor la
conditiile de munca, daca si calitatile profesionale ale acestora sunt echivalente, fara excluderea
altor libertati individuale cum ar fi cea de constiintd, cu identificarea unui echilibru intre
respectivele interese®.
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Abstract: In this article | write about today's economy, between globalization and the need for
uniqueness, where brands have more impact than ever. Even though a statement of meaning is needed,
there is no fixed definition for the brand due to its complexity and abstract characteristics. Brands are the
way to apply a differentiation strategy that influences consumers to invest a premium amount of money
and develop loyalty. Based on this, the importance of understanding how brands work is vital for
marketers and more In the context of identification in a competitive market, | believe there is a strong
need to analyze how the sensory and logical parts of consumers' brains react when they perceive and
associate a brand. The customer's mind, when it comes into contact with a brand, creates a conceptual
map that evaluates the relationship that is developed and analyzed. It is essential for any marketer who
believes in the differentiation approach to understand how brands work and the benefits that come with
them.The tools | used in my research are brand concept maps and sensory maps, which consist of
developing associations with a particular brand through the use of sensory stimulation. These maps are
developed according to the guidelines provided by the literature that focuses on the idea that the key to
successful brands is influencing customers to establish positive associations.

Keywords: marketing stimuli, competitive market, customer,s economy, brand

Introduction

In the actual economy, between globalization and the need of uniqueness, brands have
more impact than ever. Even though there is a need for statement of meaning, there is no fixed
definition for the brand due to its complexity and abstract characteristics. Brands are the way for
applying a differentiation strategy that influences consumers to invest a premium amount of
money and to develop loyalty. Based on this, the importance of understanding how brands work
it is vital for marketers and not only.

In the context of identification in a competitive market, | consider there is a strong need
for analysing how the sensorial and logical parts of the brain of the consumers react when they
perceive and associate a brand. The mind of customers, when getting in contact with a brand,
create a concept map that evaluates the relationship that is developed and analysed. It is essential
for any marketer that believes in the differentiation approach to understand how brands work and
the benefits that come along with them.

The instruments | have used in my research are Brand Concept Maps and Sensory
Maps, which consist in developing associations with a specific brand by using sensorial
stimulation. These maps are developed according to the instructions provided by specialized
literature that focuses in the idea that the key of successful brands is to influence clients in
establishing positive associations.
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1. Develop concept maps thorugh sensory stimuli

1.1 Brand concept

The brand concept has always represented a point of interest because it is the instrument
of identification on the market. Brands emphasize the connections between customers and the
business they represent. Understanding the notion of brand is difficult due to its complexity and
abstractness, especially because it is more than the distinct image they show. The brand can
represent a characteristic, usually developed through a visual instrument (design, symbol, name)
used in market differentiation. Phillips (1988) considers that a brand is “a trademark that conveys
a promise”. Brand in its whole complexity is “the sum of all marketing mix elements” (Keller,
2002).

Kotler and Keller (2006) cited in their work the definition made by the American
Marketing Associations: “a name, term, sign, symbol or design, or a combination of them,
intended to identify the goods or services of one seller or a group of sellers and to differentiate
them from those of competitors”. Keller (2008, 2) concludes this definition of a brand as follows:
“whenever a marketer creates a new name, logo, or symbol for a new product, he or she has
created a brand.”

Numerous authors have debated for years that the brand concept goes beyond the
economic and practical features it brings on the market, highlighting that it involves an empirical
relationship with the consumers (Ericksen, 1996; Leigh and Gabel, 1992; Czikszentmihalyi and
Rochberg-Halton, 1981; Mick, 1986; Levy, 1959). Slaughter (2004) considers that the
acquisition process of a branded product is not only a way of assessing the needs of the
customer, but also means a way of reviling his personality.

Decisions of consumers aren’t based only on their will to “consume brands for their
material utilities but consume the symbolic meaning of those brands as portrayed in their
images” (Elliot, 1997). A study conducted by Bhat and Reddy (1998) showed that the brands
have not only functional but also symbolic implication for consumers. Brands are used as a
strategic tool for positioning in the consumer’s mind. Choosing a specific brand is a way of
expressing preferences and demand for a marketer against another. Due to this, brand can be
considered a promise of specific level of execution of product and service that comes with
assessment of the needs (Chimbozand and Mutandwa, 2007). Karjaluoto (2005) conducted a
research for studying how consumer’s choices affect the Finland’s mobile industry. The purpose
of the research was to analyse what influences the consumers behaviour regarding the mobile
phone industry and in which manner. The conclusion of the study was that the acquisition of
mobile phones in Finland is a mix of subjective (feelings and opinions) and objective, general
decisions (price and technical features).
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In coldnt years there has been a considerable amount of literature published on brand
notion. It is the core part of diverse concepts which were created from its complexity,
respectively brand personality, brand equity, brand image.

Kapferer and Theoning (1994) developed the idea that an individual uses the brand image
to create a sensorial or a logical relationship with the organization the brand represents. The
importance of brand value is emphasized by Schultz, as he mentions that value of a brand is the
“soul” created by using icons, graphic elements and slogans (2001).

A brand can be perceived as the result of associations, values, quality and personality that
influences the consumer behaviour: “Ultimately, a brand is something that resides in the mind of
the consumer. It is a perceptive entity rooted in reality, but also more than that, in so far as it
reflects consumers’ perceptions and idiosyncrasies” (Keller & Machado, 2006).

1.2 Brand equity

Brand equity is the sum of assets and liabilities of a brand and it is valuable for
consumer-brand relationship (Aaaker, 1991). Bagozzi (1998) considers that brand equity is a
valuable asset for both the firm and consumer.

Numerous authors have debated about the components of brand equity. Brand equity can
be defined as a mix of brand loyalty, brand awareness, perceived quality, brand associations, and
other brand assets (Aaker). From another perspective, Keller states that brand equity is the
combined result of brand image and brand awareness. He also considers that the recognition of a
brand image cannot exist without the consumers’ knowledge about the specific brand (1993).

Investors, manufacturers, resellers and customers are all interested in brand equity but
from different perspectives. For example, investors are motivated by the smoothncial outcome,
whereas manufacturers and resellers are more focused on strategic impact (Keller, 2003; Kotler
& Keller, 2006). Unfortunately, the brand has to be meaningful in order to bring value in equity
(Crimmins, 1992; Farquhar, 1989). So, we can assume that the importance of brand equity must
be sustained in consumers’ minds in order to impact their behaviour.

Aaker and Joachimsthaler (2000, p. 31) define brand equity as “a set of brand assets and
liabilities linked to a brand, its name and symbol, which adds to or subtracts from the value
provided by a product or service to a firm”. These three concepts have not the same meaning;
they are combining each other in order to create the bigger picture of a brand and its value
(Figure 1).

BRAND
BRANDING

EQUITY

Figure 1: Relation between Brand, Brand equity and Branding

Source: Aaker and Joachimsthaler (2000)

Branding is the input that creates brand equity, respectively being the tool of developing
brand value (Martins, 2000; Sampaio, 2002). Dunn defines branding as a process that consists in
six parts: big idea and measurement, market communication, brand architecture, market analysis
and employee involvement (2004). In addition to this definition, Haeley (2008) states that
branding is the “promise” made between firm and customers.
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According to Aaker and Joachimsthaler (2000, p. 31), “this asset (brand equity) can be
understood as the result of four dimensions, namely: brand awareness, perceived quality, brand
associations and brand loyalty”, as seen in Figure 2.

Brand equity

Brand Perceived Brand Brand
awareness quality association loyalty

Figure 2: Brand equity dimensions
Source: Aaker and Joachimsthaler (2000)

The interest in understanding brand equity is constantly growing. A recent survey was
conducted by The Marketing Science Institute on around 50 top marketing companies in order to
find their perspective. The most chose concept of interest was brand equity.

Conclusion

Brand is a complex notion that brings value to products, services and businesses. Brands
can be developed in numerous formats like marks, designs, names or logos that create
relationships with the customers, supporting loyalty and self-sustainability. Over the years, many
authors have quantified the value brands add to a business being considered a strategic tool for
positioning in the consumer’s mind.

Brand associations are the ones that develop the links in the clients’ brains. Through these
associations, the company can influence and intensify the buying process, the lengths of the
product-client relationship and analyse the consumer behaviour that has profitable financial
outcomes.

One of the methods companies use for analysing brand association is called Sensory
Concept Maps. The human brain assimilates both rationalized and emotional responses, creating
a positive or a negative association regarding a specific product of service. Brand Concept
Maps are graphical instruments used for defining logical relations between concepts; for
applying this tool, individuals use cross-links that emphasize the intensity of the relation.
Sensory Maps are neuronal computations used in marketing activities that define the human
perception influenced by the human senses. Sensory marketing is used for stimulating the five
basic senses (auditory, visual, olfactory, gustatory and somatic) in order to increase the
customers’ experiences; for example, an individual that is highly respondent to visual incentives
is more willing to acquire a certain product or service if the brand image connects with his
perceptions.

According to the mentioned theoretical concepts, | have decided to conduct a research in
order to quantify and analyse the associations provided by both students born in lasi and in other
cities in connection with lasi brand. The main objective is collecting associations determined by
the five basic human sense (auditory, visual, olfactory, gustatory and somatic) made by the
impulse of the subconscious (top of mind) and by the conscious (rationalized answer). | have
chosen this brand due to the complexity and originality in analysing a city; in addition, | consider
that a city can be branded in order to increase the tourism, the students that come studying in it
or the activities that can be developed.

BIBLIOGRAPHY
Books

Foreign books
82



Aaker, D. A. & Joachimsthaler, E. (2000) - Brand leadership, Free Press: New York

Davis, D. F. & Golicic, S. L., & Marquardt, A. J. (2008). Branding a B2B service: Does a
brand differentiate a logistics service provider? Industrial Marketing Management

De Ruyter K. & Norbert S. (2004) — Qualitative Market Research: Theory and Practice,
Lemma Publishers

Elliott R and Percy L (2007) - Strategic Brand Management, Prentice Hall

Kardes F. R. (2002) — Consumer Behaviour: Managerial Decision Making, Prentice Hall

Keller K. & Aperia T. & Georgeson, M (2012). Strategic Brand Management: A
European Perspective, Pearson

Keller K. L. & Machado M. (2006) - Marketing management. Sao Paulo: Prentice Hall

Keller K.L & Kotler P. (2006) — Marketing Management, Pearson Prentice Hall

Keller K.L. (1998) — Strategic Brand Management: Building, Measuring, and Managing
Brand Equity, Prentice-Hall

Schultz D. E. (2001) - Getting to the heart of the brand. Marketing Management

Wolfe J.M. & Kluener K.R. & Levi D.M. (2006) - Sensation and perception. Consumer
behaviour, Thomson Publishing, London.

Internet sources
http://sensorymaps.com/publications/
http://urbanizehub.ro/topul-celor-mai-eficiente-orase-din-romania/
http://www.iasi.insse.ro/
https://cmap.ihmc.us/
https://www.maverickagency.ca/category/brand-knowledge/

83


http://urbanizehub.ro/topul-celor-mai-eficiente-orase-din-romania/
http://www.iasi.insse.ro/
https://cmap.ihmc.us/
https://www.maverickagency.ca/category/brand-knowledge/

TEMPORARY PROTECTION IN ROMANIA PROVIDED BY THE
DECISION NO. 367/2022

Nicoleta Enache

Lecturer, PhD, ,,Valahia” University of Targoviste

Abstract: The measure of granting temporary protection represents a quick and efficient way for the
Romanian state to respond to the massive flow of displaced persons on Romanian territory from Ukraine,
by simplifying work procedures and ensuring immediate access to assistance measures.
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Introduccion

La proteccion temporal es la herramienta mas adecuada en la actual situacion de conflicto
que atraviesa Ucrania. Dada esta situacion extraordinaria y excepcional provocada por la
invasion militar de Ucrania por parte de la Federacion de Rusia y la magnitud de la afluencia
masiva de personas desplazadas, la proteccion temporal debe permitir a esas personas
beneficiarse de derechos armonizados en toda la Unidon que proporcionen un nivel adecuado de
proteccion.

La proteccion temporal es un mecanismo de emergencia de la UE que se activa en el caso
excepcional de una afluencia masiva para brindar proteccion inmediata y colectiva a las personas
desplazadas y reducir la presion sobre los sistemas nacionales de asilo de los paises de la UE.

El sistema de proteccion temporal permite a las personas desplazadas disfrutar de
derechos armonizados en toda la UE como son: el derecho de residencia, acceso al mercado
laboral, acceso a la vivienda, asistencia social, cuidado de la salud, para los menores (incluidos
los menores no acompaiados) la tutela legal y el acceso a la educacion.

Esta medida de proteccion tendra una duracion de al menos un afo (hasta el 4 de marzo
de 2023), y dependiendo de la evolucién de la situacion en Ucrania, podré extenderse hasta tres
anos.

La proteccion temporal se concede automaticamente, pero los beneficiarios deben
solicitar un permiso de residencia en el pais de la UE donde decidan vivir. Los ciudadanos
ucranianos viajan sin visas. Una vez admitidos en el territorio de la UE, pueden circular
libremente durante 90 dias y elegir el Estado miembro de la UE en el que desean beneficiarse de
los derechos que otorga la proteccién temporal y unirse a familiares y amigos a través de las
amplias redes de didspora que existen actualmente en toda la Union. En la préctica, esto facilitara
un equilibrio entre los esfuerzos de los Estados miembros, reduciendo asi la presion sobre los
sistemas nacionales de acogida. Una vez que un Estado miembro haya expedido un permiso de
residencia de conformidad con la Directiva 2001/55/CE [1], el beneficiario de proteccion
temporal, aunque tenga derecho a viajar a la Union durante 90 dias dentro de un periodo de 180
dias, solo debe poder beneficiarse de los derechos derivados de la proteccion temporal en el
Estado miembro que expidio el permiso de residencia.

Por otro lado, la introduccién de la proteccion temporal también beneficia a los Estados
miembros, ya que los derechos relacionados con la proteccion temporal limitan la necesidad de
que las personas desplazadas soliciten inmediatamente proteccion internacional y, por lo tanto,
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reducen el riesgo de que sus sistemas de asilo se vean desbordados. ya que reducen al minimo
los tramites debido a la urgencia de la situacion.

Aplicacion del sistema de proteccion temporal por Rumania

A partir del 18 de marzo de 2022, la Decision del Gobierno n 367 sobre el
establecimiento de condiciones para garantizar la proteccion temporal, asi como para la
modificaciéon y finalizacion de algunos actos normativos en el ambito de los extranjeros (la
decision se publico en el Boletin Oficial de Rumania n°® 268/2022)[2].

La medida de otorgar proteccion temporal representa una forma rapida y eficiente para
que el estado rumano responda al flujo masivo de personas desplazadas en territorio rumano
desde Ucrania, simplificando los procedimientos de trabajo y asegurando el acceso inmediato a
las medidas de asistencia.

El acto normativo, emitido a propuesta de la Inspeccion General de Inmigracion, para la
aplicacion de la Decision de Ejecucion (UE) 2022/382 del Consejo de la Unidon Europea, de 4 de
marzo de 2022, por la que se establece la existencia de una afluencia masiva de personas
desplazadas desde Ucrania [3] en el sentido del articulo 5 de la Directiva 2001/55/CE, establece
las condiciones concretas para garantizar la proteccion temporal de las personas desplazadas en
el territorio del Estado rumano y establece las categorias de personas que pueden beneficiarse de
este estatuto.

Segun lo establecido, la proteccion temporal se concede por el plazo de un afio a partir de
la fecha de emision de la Decision (UE) 2022/382 y puede prorrogarse automaticamente por
plazos de 6 meses, hasta un maximo de un afo, si persiste la situacion generadora. Si esto
continta, el Estado miembro puede enviar a la Comision Europea una propuesta dirigida al
Consejo de la Unioén Europea para extender la proteccion temporal hasta por un afio.

Beneficiarios de la proteccion temporal

La proteccion temporal se aplica a las personas desplazadas de Ucrania a partir del 24 de
febrero de 2022, es decir, ciudadanos ucranianos que vivieron en Ucrania antes de esta fecha,
beneficiarios de proteccion internacional/proteccion nacional equivalente en Ucrania antes del 24
de febrero de 2022, asi como familiares de a ellos. Este estatus también esta disponible para
apatridas y ciudadanos extranjeros, que no sean ucranianos, que puedan demostrar que tenian
residencia legal en Ucrania antes del 24 de febrero de 2022 sobre la base de un permiso de
residencia permanente valido emitido de conformidad con la ley ucraniana, y que no pueden
regresar en condiciones seguras y estables a su pais o region de origen.

La Inspeccion General de Inmigracion de Rumania es responsable del registro de datos y
la expedicion de permisos de residencia a los beneficiarios de proteccion temporal que se
presenten ante las autoridades competentes. La validez de los permisos de residencia es la misma
que la del periodo de aplicacion de la Decision (UE) 2022/382.

. Qué es la proteccion temporal?

La proteccion temporal es un mecanismo de emergencia que se aplica en caso de
afluencia masiva de personas y tiene como objetivo brindar proteccion inmediata y colectiva. El
objetivo es aliviar la presion sobre los sistemas nacionales de asilo y permitir que las personas
desplazadas disfruten de derechos armonizados en toda la Union Europea. Estos derechos
incluyen el derecho de residencia, acceso al mercado laboral, asistencia médica y acceso al
sistema educativo en el caso de beneficiarios de proteccion temporal que no hayan cumplido los
18 afios, atendidos en nuestro pais sobre la base del Ordenanza n° 15/ 2002 sobre la concesion de
apoyo Yy asistencia humanitaria por parte del estado rumano a ciudadanos extranjeros o apatridas
en situaciones especiales, provenientes de la zona de conflicto armado en Ucrania [4],
modificado por la Ordenanza n° 20/2022 sobre la modificacion y finalizacién de algunos actos
normativos, asi como para el establecimiento de algunas medidas de apoyo y asistencia
humanitaria [5]. Ser beneficiario de proteccion temporal no excluye la posibilidad de solicitar el
estatuto de refugiado u otras formas de proteccion disponibles en los paises de la UE.

Refugiados y solicitantes de asilo
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La precaria situacion de los refugiados y la proteccion que se les brinda no puede
entenderse sin recurrir a los estdndares contenidos en las normas de derechos humanos, el
derecho internacional humanitario. Esto se debe a que los refugiados son la categoria de personas
a través de las cuales se hacen visibles las violaciones de los derechos humanos.

La tendencia comUn es equiparar el derecho internacional de los refugiados con la
proteccion de los refugiados basada en la Convencidon de las Naciones Unidas de 1951 y el
Protocolo de 1967 [6]. La explicacion radica en su consagracion como los instrumentos juridicos
mas complejos que cumplen con el requisito de brindar al refugiado las garantias juridicas para
un juicio justo y la proteccion necesaria hasta que se inicien los procesos relacionados con el
mismo.

El analisis de los aspectos juridicos en materia de refugiados no puede abordarse sin tener
en cuenta las diversas convenciones y tratados sobre derechos humanos, instrumentos juridicos
regionales que establecen normas sobre la proteccion de los refugiados, como los de la Union
Africana, la Comision Interamericana de Derechos Humanos Derechos Humanos, los de la
Unién Europea, pero también del Consejo de Europa a través de su sistema de proteccion de los
derechos humanos y especialmente a través del Convenio Europeo de Derechos Humanos y el
Tribunal Europeo de Derechos Humanos, asi como las normas sobre el estatuto de refugiado
adoptadas a nivel nacional en varios estados del mundo, y especialmente en Rumania. También
se debe abordar la jurisprudencia de la Corte Africana de Derechos Humanos y de los Pueblos, la
Corte Interamericana de Derechos Humanos, la Corte de Justicia de las Comunidades Europeas,
asi como la Corte Europea de Derechos Humanos.

El concepto de refugiado no debe confundirse con el de solicitante de asilo.
Tradicionalmente, el asilo se consideraba el derecho al refugio del solicitante de asilo. El
derecho de asilo se concedia en el caso de un refugiado en un Estado distinto de aquel en el que
residia originalmente el solicitante. Con el tiempo, sin embargo, el término se interpret6d cada vez
mas como una prerrogativa de los estados para otorgar proteccion a los exiliados y refugiados.
Este aspecto fue claramente enfatizado por la Corte Internacional de Justicia [7].

La nocién de asilo es un término que en griego originalmente tenia el significado de
"inviolable". La definicion de solicitante de asilo se refiere a la persona fisica perseguida o
perseguida en su pais de origen por actividades realizadas en favor de la humanidad, el progreso,
la paz, no concediéndose asilo a las perseguidas por actos comprendidos en el derecho penal
comun. Asi, una persona perseguida por actividades politicas, democraticas o humanitarias y que
se refugia en el territorio de otro Estado puede tener derecho de asilo [8].

Estas definiciones estdn de acuerdo con las disposiciones de la Declaracion de la ONU
relativo al asilo territorial, adoptado por la Asamblea General de la ONU el 14 de diciembre de
1967 [9]. De ello se deduce que el asilo tiene un carécter politico, ya que este derecho se concede
a los procesados por actividades politicas, y no por actos de derecho comun.

El derecho a recibir o el derecho del solicitante a que se le garantice asilo, que da lugar a
la correlativa obligacion de los Estados de otorgar este derecho, s6lo puede encontrarse en
convenios regionales, como lo dispuesto en el art. 22 parr. 7 de la Convencion Americana sobre
Derechos Humanos, art. 27 de la Declaracion Americana de los Derechos y Deberes del Hombre,
art. 12 parr. 3 de la Carta Africana de Derechos Humanos y de los Pueblos. Aunque los estados
miembros de la Unién Europea han invocado la importancia fundamental del asilo, la Carta
Europea de Derechos Humanos ni siquiera contiene el derecho a solicitar asilo [10]. Incluso se
dice que el derecho de asilo estd en declive [11], considerandose ambiguo, incierto, fragil,
aunque se le denomina derecho fundamental en los actos normativos, proclamado y garantizado
en el mundo democratico, pero parece que regularmente pierde su esencia, es probable que su
declive anuncie la misma tendencia para otros derechos fundamentales [12].

Paises como Alemania, Italia, Portugal y Espafia lo han consagrado en sus leyes
fundamentales, probablemente para mejorar su imagen de antiguos regimenes dictatoriales,
Francia consagro este derecho en virtud de su antigua tradicion revolucionaria.
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El derecho de asilo también parece debilitado por la amalgama de normas
constitucionales en la materia que coexiste con el llamado “asilo convencional”, en realidad con
la Convencién de la ONU. Convencion de Ginebra de 1951 sobre refugiados. Pero entre esta
ultima y el resto de las disposiciones de asilo todavia se puede poner el signo de la igualdad.

El derecho de asilo estd regulado tanto en algunas normas de derecho internacional como
a nivel de derecho interno, en constituciones y otros textos. La similitud mas importante es que
ambas instituciones son formas de proteccion para los extranjeros. Historicamente, el derecho de
asilo se regulaba antes que la condicién de refugiado. Desde un punto de vista juridico, tanto la
concesion del estatuto de refugiado como la concesion del estatuto de solicitante de asilo son
competencia del Estado de acogida que ejerce su soberania de esta forma [13].

Ambas formas de proteccion consideran a los "extranjeros perseguidos por sus opiniones,
creencias o afiliacion politica o por su pertenencia a un grupo, siendo discriminados por motivos
de raza, religion, nacionalidad, perseguidos por estos motivos o por haber cometido delitos
politicos".

Ninguna persona podra beneficiarse de la condicion de refugiado o del derecho de asilo si
ha cometido delitos contra la paz y la humanidad o actos que violen los propositos y principios
de las Naciones Unidas.

El beneficiario de la condicién de refugiado o del derecho de asilo no puede ser
expulsado. Por otra parte, la condicion de refugiado implica también la concesion de proteccion
inmediata ante un peligro inminente o plausible. EI derecho de asilo suele implicar una
proteccion permanente. Hay autores que han sostenido que el derecho de asilo solo representa la
concesion del derecho de estancia en base a una decision que tiene fundamentos morales y/o
politicos [14].

En la doctrina se considera que un refugiado puede seguir siendo beneficiario de esta
forma de proteccion sin adquirir también la que le confiere el derecho de asilo [15].

Si bien las normas internacionales sobre asilo no son muy explicitas, ain contienen un
elemento comun, confirmado por todos los estados signatarios de la Declaracion sobre el Asilo
Territorial de 1967. Consiste en el "reconocimiento expreso del principio de no devolucion",
como también es el caso de las disposiciones sobre refugiados. La ejecucion de la obligacion de
aplicar el principio de no devolucion no puede hacerse en ausencia de la concesion del derecho
de asilo, al menos hasta el momento en que el solicitante pueda salir hacia otro Estado receptor.

La condicion de refugiado incluye las caracteristicas y elementos del derecho de asilo,
con excepcion de la duracion de la proteccion, establecida como temporal, no pudiendo el
solicitante ejercer un derecho de residencia permanente. Los derechos y obligaciones de los
beneficiarios de proteccion estan regulados por la Convencion de la ONU desde 1951 en el caso
de los solicitantes de la condicion de refugiado, asi como las modalidades para su concesion,
extincion, retiro o cancelacion, no siendo asi para los solicitantes de asilo. Los refugiados estan
sujetos a la ley del pais de origen, aunque se deben tomar medidas en el pais de acogida para
integrar al refugiado. La concesion de la condicion de refugiado no afecta a los familiares del
beneficiario.

El monitoreo de los flujos de refugiados es responsabilidad del Alto Comisionado de las
Naciones Unidas. para los Refugiados (ACNUR), tanto a nivel internacional como en cada
estado donde se presenten las respectivas situaciones, independientemente de que el estado sea o
no parte de la Convencion de la ONU de 1951 sobre los refugiados. No existen tales
instituciones para el derecho de asilo. La Convencion de Refugiados de 1951 no asocia la
concesion de asilo con la condicion de refugiado. Sin embargo, aunque el derecho de asilo no se
especifica explicitamente en el texto de la Convencidn de 1951, si estd implicitamente presente a
través de la prohibicion de sancionar la entrada ilegal en el territorio del estado de refugio [16], a
través de la prohibicion de expulsion [17] ya través del principio de no devolucion [18].

Cabe senalar que, en la mayoria de los casos, el derecho constitucional al asilo, donde
existe, tiende a ser absorbido por el ordenamiento juridico establecido en virtud de la
Convencién de la ONU. en cuanto a los refugiados. Por otro lado, el régimen de proteccion
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basado en la Convencidon de 1951 enfrenta hoy nuevos desafios [19]. La Convencién para la
Proteccion de los Refugiados se redactd al comienzo de un periodo historico extremadamente
acalorado conocido como la "Guerra Fria" [20].

Las circunstancias politicas sellaron las fronteras intracuropeas durante medio siglo. Muy
pocos tuvieron €xito en su audaz accion. De acuerdo con lo dispuesto en el articulo 31 de la
Convencion de 1951, “Los Estados no impondran sanciones penales por entrada o estancia ilegal
a los refugiados que, llegando directamente del territorio donde su vida o libertad fueron
amenazadas, entren o se encuentren en su territorio sin autorizacion, sujeto a su presentacion sin
demora a las autoridades para explicarles las razones de la entrada o presencia ilegal”.

El articulo 32 de la Convencion de 1951 establece que “la deportacion de un refugiado
s6lo puede efectuarse por razones de seguridad o de orden publico y como resultado de una
decision adoptada por un organo competente conforme a los procedimientos previstos por el
derecho interno del Estado receptor; salvo la existencia de razones imperiosas de seguridad
nacional, se debe asegurar al interesado el ejercicio del derecho de defensa que debe contener el
derecho a proponer pruebas, a ser representado asi como a apelar contra dicha decision”.

El articulo 33 de la Convencion de 1951 prohibe “la expulsion o devoluciéon de un
refugiado cuando su vida o su libertad corran peligro; las excepciones consisten en la existencia
de motivos graves que califiquen al solicitante como un peligro para la seguridad del pais de
acogida, asi como en la condena definitiva por un delito o falta grave tal que el refugiado
represente una amenaza para la comunidad de la pais en cuestion".

Tras la caida del Telon de Acero en 1989 y el colapso de la URSS en 1991, grandes flujos
de inmigrantes europeos se hicieron realidad. Los mismos estados de Europa occidental que
habian recibido a los que habian logrado refugiarse en el este cambiaron su politica
inmediatamente después de 1989. Los residentes de los antiguos estados comunistas ahora eran
libres de abandonar sus paises de origen y se dirigian en gran numero al espejismo de la mundo
occidental, principalmente por motivos economicos. Esta parte de Europa, por su parte, pretendia
limitar su acceso, para evitar que potenciales recién llegados se establecieran en su territorio, por
razones obvias: econdmicas y sociales.

Con el fin de la guerra fria, también desaparecieron las motivaciones camufladas en los
programas de asistencia a los refugiados -la lucha contra el comunismo y el rescate de sus
victimas-. A medida que la politica de Europa Occidental tomé una direccion diferente a las
normas internacionales de proteccion de los refugiados, se hizo evidente que "las distinciones
entre la migracion voluntaria y la migracion involuntaria o forzada ya no son tan claras como se
pensaba anteriormente”.

En la situacion de guerra en Ucrania, los refugiados, mas que nunca, forman parte del
complejo fendmeno migratorio en el que factores politicos, étnicos, econdmicos,
medioambientales y de derechos humanos y libertades determinan los movimientos de
poblacion.

La convergencia de la migracion econdmica con la migracion forzada ha sacado a la luz
muchos problemas al tratar de definir, categorizar y distinguir entre los auténticos refugiados que
se enfrentan a la persecucion tal como la define la Convencidén de 1951 y los instrumentos
adyacentes y los inmigrantes econémicos, partiendo en busca de un mejor vida. Como resultado,
el refugiado es visto ahora mas que nunca como "una persona, al menos potencialmente,
vinculada a la inmigracion ilegal y a los inmigrantes econdmicos".

Si en el momento de redactar las normas sobre refugiados no era facil definir a estas
personas, hoy las dificultades son mas numerosas que nunca. Se cree que la principal debilidad
del sistema de normas sobre refugiados se origina en una "distincion artificial entre refugiados y
migrantes, creada después de la Segunda Guerra Mundial".

Conclusiones

El problema de los refugiados es uno de los graves problemas que enfrenta el mundo
contemporaneo, su estatus legal atin sigue siendo precario. El refugiado busca escapar de las
condiciones o circunstancias de su pais de origen, que considera insoportables, y encontrar
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refugio y proteccion en otro pais. La principal caracteristica de los refugiados es que no pueden
beneficiarse o no quieren la proteccion de su pais de origen, las razones para salir de ese pais
pueden ser: opresion, persecucion, amenaza a la vida o libertad, pobreza, guerra o conflicto civil,
desastres naturales , etc.
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Abstract: Law no. 265/2022 regarding the business register and for the modification and completion of
other normative acts with an impact on registration in the business register represents a major
innovation in the field, as well as a consolidation of the relevant provisions in a single law. The
amendments transpose, among other things, the provisions of European Directive 2017/1132 on the use
of digital tools and processes in the context of company law. Romanian commercial law is going through
a process of digital renewal in an era of new technologies and artificial intelligence. The present study
proposes an analysis of the impact of the regulations introduced by Law no. 265/2022 over commercial
companies’ law from the perspective of facilitating the use of digital solutions throughout the life cycle of
a company.
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law.

1. Aspecte generale

Dreptul european al societatilor comerciale este intr-o continua transformare si adaptare
la contextul european al pietei unice’, astfel ci a fost adoptat un pachet legislativ care a adus
reglementari noi In domeniu. Directiva 2019/1151 a Parlamentului European si a Consiliului de
modificare a Directivei 2017/1132 1n ceea ce priveste utilizarea instrumentelor si a proceselor
digitale in contextul dreptului societatilor comerciale? este conceputa sa promoveze aplicarea
instrumentelor si proceselor digitale in dreptul societatilor comerciale si sd ofere noi solutii
digitale pentru companiile europene pentru a consolida Europa ca mediu de afaceri si pentru a
armoniza legislatia.

In acest sens legislatia internd este intr-o continui adaptare, inclusiv din perspectiva
publicitdtii si1 transparentei activitdtii societdtilor comerciale, in sensul simplificarii si
modernizarii activitatii si pentru a incuraja competitivitatea piegei3 interne si credibilitatea

! Pentru detalii privind anumite trisituri specifice ale pietei europene, a se vedea I. C. Sulea, Methods to prevent the
introduction of pirated merchandise on european market, The international Scientific Conference Literature,
Discourse and Multicultural Dialogue (LDMD-I), Section Communication and public relations, Targu-Mures,
Decembrie 2013, Romania, Editura Arhipelag XXI, pp. 322 -328.

? Directiva 2019/1151 a Parlamentului European si a Consiliului de modificare a Directivei 2017/1132 in ceea ce
priveste utilizarea instrumentelor si a proceselor digitale in contextul dreptului societitilor comerciale a fost
publicata in JO L186 din 11.07.2019, disponibild la adresa web https://eur-lex.europa.eu/legal-
content/RO/TXT/?uri=CELEX:32019L115;1 accesatd la data de 09.02.2022. In continuare, referirea la acest
document se va realiza prin sintagma ,,Directiva 2019/1151”.

% In acest sens, atat la nivel national cét si la nivelul Uniunii Europene se duce o luptd continui pentru a limita
comportamentele anticoncurentiale si a asigura o concurenta sdndtoasa, avand in vedere faptul ca aceste practici sunt
de natura sa aduca atingeri grave atét pietei cat si celorlalti participanti la viata economica. Pentru detalii a se vedea
0. V. Nagy (2022), The abuse of dominant position in the Competiton law, The Proceedings of the International
Conference Globalization, Intercultural Dialogue and National Identity, publicat in Volumul Culture in
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societatilor.

In prezent, cadrul normativ incident inregistrarii in registrul comertului si autorizarii
functionarii persoanelor fizice si juridice ce desfasoara activitati economice a fost perfectat prin
adoptarea Legii nr. 265/2022 privind registrul comertului si pentru modificarea si completarea
altor acte normative cu incidentd asupra inregistrarii in registrul comertului®. Mentionim ci
Legea nr. 265/2022 este rezultatul unui demers legislativ de corelare si sistematizare a
reglementarilor in materie abrogand Legea nr. 26/1990°, care, desi modificatd in mai multe
randuri, necesita o recladire din temelii a dispozitiilor privind registrul comertului.

In vederea realizarii obiectivelor propuse, Legea nr. 265/2022 aduce modificari
considerabile Legii nr. 31/1990 privind societé‘gilee. In acest sens ne propunem o analizi a
principalelor modificari aduse societatilor cu raspundere limitatd, cu precadere asupra
formalitatilor anterioare inmatricularii si Tnregistrarii in registrul comertului.

2. Modificari in procedura de inmatriculare a societitilor in registrul comertului

Pentru a facilita inceperea activitatii economice in conditii cat mai optime, cadrul
constituirea unei societati. Noile reglementdri permit depunerea de documente 1n format
electronic sau elimind obligativitatea depunerii unor documente.
de rezervare a acesteia prin portalul de servicii online’. De asemenea, conditiile de specificitate
si disponibilitate ale firmei au fost modificate, aspecte ce vor face obiectul de studiu al unei alte
lucrari. Oricum, anterior acestor noi reglementari, antreprenorul care dorea Infiintarea unei noi
societati comerciale trebuia sd verifice disponibilitatea firmei si sd o rezerve, obtinand astfel o
dovada cu privire la rezervarea firmei. Ulterior, aceastd dovada trebuia anexatd dosarului de
inmatriculare. Aspect ce necesita timp si deplasdri suplimentare la Oficiul Registrului
Comertului.

Un alt element care faciliteazd tranzitia spre digitalizare, este eliminarea obligativitatii
depunerii specimenelor de semnatura de catre reprezentantii societatii. Astfel, art. 129 pct. 22 din
Legea nr. 265/2022 abroga art. 45 din Legea nr. 31/1990. Solutia este binevenita cu atat mai mult
cu cat, in ceea ce priveste dovada identitdtii, semnatura electronicd este deja utilizata la scara
larga in activitatea specifica societatilor comerciale.

Alte aspecte care Ingreunau procedura de inmatriculare in Registrul comertului si care au
fost eliminate vizeaza declaratia pe propria raspundere a fondatorilor, a primilor administratori
si, dupd caz, a primilor cenzori, ca indeplinesc conditiile prevazute de Legea nr. 31/1990. Desi
cerinta de depunere a declaratiilor a fost eliminatd, subliniem c@ obligatia subzistd intrucat
acestea au fost introduse, intr-o forma simplificatd in actul constitutiv sau contractul de
colaborare, dupa caz®. Astfel, in cazul fiecirui contract in parte va fi inclusa o clauza avand ca
obiect transpunerea acestei declaratii.

Globalisation: Identities and nations Connected. Social Sciences, Editura Arhipelag XXI Press, Targu Mures, p.
118; O.V. Nagy (2022), The dumping Phenomenon on European Union’s market, The Proceedings of the
International Conference Globalization, Intercultural Dialogue and National Identity, publicat in Volumul Culture in
Globalisation: Identities and nations Connected. Social Sciences, Editura Arhipelag XXI Press, Targu Mures, p. 113.
* Legea nr. 265/2022 privind registrul comertului si pentru modificarea si completarea altor acte normative cu
incidentd asupra inregistrarii in registrul comertului a fost publicatd in Monitorul Oficial al Romaniei, Partea I,
nr.750 din 26 lulie 2022. in continuare, referirea la acest document se va realiza prin sintagma ,Legea nr.
265/2022”.

® Legea nr. 26/1990 privind registrul comertului a fost publicata in Monitorul Oficial al Romaniei, Partea I, nr. 121
din 7 noiembrie 1990, fiind ulterior modificata si republicata.

® Legea nr. 31/1990 privind societtile a fost publicatd in Monitorul Oficial al Romaniei, Partea I, nr. 126-127 din
17 noiembrie 1990, fiind ulterior modificata si republicata. in continuare, referirea la acest document se va realiza
prin sintagma ,,Legea nr. 31/1990”.

’ A se vedea art. 50 alin. (1) coroborat cu art. 129 pct. 15 din Legea nr. 265/2022.

8 A se vedea art. 129 pct. 2, pct. 31 din Legea nr. 265/2022.
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De asemenea, art.129 pct. 16 din Legea nr. 265/2022 abroga art. 36 alin. (2) lit. ) din
Legea nr. 31/1990, astfel cd actele constatatoare ale operatiunilor incheiate in contul societatii si
aprobate de asociati nu vor mai fi depuse la Tnmatriculare.

3. Modificari ale actului constitutiv

Actul constitutiv al societatii cu rdspundere limitatd va trebui sa prevada noi clauze care
sd dea expresie diferitelor interese ale asociatilor. Art. 129 pct. 4 din Legea nr. 265/2022
introduce o noud clauzd obligatorie astfel ca fondatorii trebuie sa prevada in actul constitutiv
“modalitatea de adoptare a hotararilor adunarii generale a asociatilor, cu votul tuturor asociatilor,
in cazul in care, datorita paritatii participarii la capitalul social, nu poate fi stabilitd o majoritate
absoluta.”

Reglementarea nou introdusd comporta unele observatii si explicatii.

Adunarea generala a asociatilor este organul deliberativ al societdtii, care hotaraste
asupra problemelor obisnuite ale societatii, dar si cu privire la unele mai deosebite. In functie de
importanta acestor probleme, adunarea hotaraste in conditii de cvorum si majoritate diferite.

In cazul societitilor cu raspundere limitatd, adunarea generald decide prin votul
reprezentand majoritatea absoluta a asociatilor si a partilor sociale, Tn afara de cazul cand in actul
constitutiv se prevede altfel®. Cu alte cuvinte, daca fondatorii nu prevad altfel, este necesara o
dubla majoritate in luarea deciziilor: o majoritate a asociatilor si, totodata, o majoritate a partilor
sociale. Asa cum a constatat doctrina de specialitate’®, cerinta este justificatd de specificul
societatii cu raspundere limitatd, fiind deopotrivd o societate de persoane, cét si o societate de
capitaluri.

Insd, in practicd s-au constatat frecvent blocaje decizionale datoritd dublei majoritati.
Denumita si deadlock, situatia apare cu precadere in societatile in care asociatii detin un numar
egal de voturi sau situatii de paritate apropiate.

Legiuitorul a prevazut o oarecare solutie, dar care nu s-a dovedit suficienta. Astfel, in
temeiul art. 192 alin. (1) din Legea 31/1990, daca datorita neindeplinirii majoritatii duble cerute
de lege, adunarea generala a asociatilor nu poate lua o hotdrare, se va convoca o noua adunare
generald. De aceastd datd, oricare ar fi numarul de asociati si partea din capitalul social
reprezentatd de asociatii prezenti, adunarea va decide asupra ordinii de zi. Solutia s-a dovedit a fi
utila, dar are unele dezavantaje si nu elimina posibilitatea aparitiei blocajelor decizionale.

Fata de cele prezentate, apreciem ca, reglementand in sarcina fondatorilor obligatia de a
insera in actul constitutiv o clauza care sa stabileasca modalitatea de adoptare a hotararilor in caz
de paritate de voturi, legiuitorul oferd inca o solutie de iesire din impas pentru asociati.

Tot in vederea evitarii blocajului decizional, potrivit art. 129 pct. 39 din Legea nr.
265/2022, a fost eliminata cerinta ca hotararile avand ca obiect modificarea actului constitutiv sa
fie adoptate cu votul tuturor asociatilor, in afara de cazul cand legea sau actul constitutiv prevede
altfel. Aceasta solutie s-ar putea sa nu fie la fel de echitabild in ceea ce priveste societatea cu
raspundere limitata.

Intrucat actul constitutiv al societatii reprezinta vointa tuturor fondatorilor, este firesc ca
modificarea lui s se faca Tn mod simetric, tot prin vointa tuturor asociatilor. Cu atat mai mult cu
cat societatea cu raspundere limitata este, totodatd, o societate intuitu personae, o societate care
se bazeaza pe increderea asociatilor.

In vederea corelarii si implementarii legislatiei Uniunii Europene, a fost introdusa®*
cerinta ca, acolo unde legea prevede, datele de identificare a beneficiarilor reali si a modalitatilor
in care se exercita controlul asupra societatii sd fie introduse in actul constitutiv.

% A se vedea art. 192 din Legea nr. 31/1990 privind societatile.

19 pentru o astfel de opinie, a se vedea S.D. Carpenaru, Tratat de drept comercial romdn, editia a VI-a actualizata,
Editura Universul Juridic, Bucuresti, 2019, p. 358.

11 A se vedea art. 129 pct. 6 din Legea nr. 265/2022.
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Precizam ca aceastd posibilitate era lasata la latitudinea fondatorilor, Legea nr.
129/2019* reglementeaza posibilitatea de declarare a beneficiarilor reali prin includerea datelor
lor direct in actul constitutiv, insa fara a fi o obligatie. Concluziondm ca de la data intrarii n
vigoare®™ a Legii nr. 265/2022, toate societatile nou infiintate vor avea obligatia de inserare in
actul constitutiv a informatiilor privind beneficiarii reali.

4. Modificari privind capitalul social

In reglementarea anterioard, actul constitutiv al societatii cu raspundere limitata trebuia
sd indice capitalul social, desigur, cu mentionarea aportului fiecarui asociat.

In prezent, art. 6 lit. ¢) din Legea nr. 31/1990 a fost modificat in sensul obligatiei de
mentionare a capitalului social subscris™*

De asemenea, modificarile vizeaza si varsarea capitalului social subscris. Astfel, potrivit
art. 91 alin. (2) din Legea 31/1990, in termen de cel mult de trei luni de la data Tnmatricularii si
inainte de a face operatiuni, societatea cu raspundere limitata trebuie sa verse 30% din valoarea
capitalului social subscris. Restul de 70% din capitalul social subscris urmeaza sa fie varsat in
termen de 12 luni de la data Inmatricularii pentru aportul in numerar, iar pentru aportul n naturd,
in termen de doi ani de la data Tnmatriculdrii. Observam ca aceste reglementdri impun conditii
identice cu cerintele pentru varsarea capitalului social al societdtilor de capitaluri, respectiv
societatea pe actiuni si societatea in comandata pe actiuni.

Referitor la majorarea capitalului social, a fost modificat termenul in care produce efecte
juridice hotdrarea adunarii generale prin care s-a luat aceastd decizie. Termenul a fost majorat de
la 12 1a 18 luni'®, fiind astfel acordata o perioadd mai lunga de indeplinire a deciziei actionarilor.

5. Concluzii

Concluzia principala care se desprinde in urma cercetarii intreprinse, este ca legiuitorul
romadn a urmarit o simplificare a formalitdtilor si o reducere a sarcinilor administrative in
procedura de Inmatriculare si Inregistrare in registrul comertului.

Cadrul normativ fost amendat, in timp, pentru a imbunatiti permanent acest serviciu
public, pentru a-1 adapta ritmului de crestere a mediului de afaceri roméanesc, dar si pentru a
raspunde nevoii constante de reducere a sarcinilor administrative. De asemenea, noile
reglementdri armonizeazd legislatia nationala cu cea europeand 1in privinta aplicarii
instrumentelor si proceselor digitale in dreptul societatilor comerciale.

Totusi modificarile introduse sunt de substanta, mai ales in ceea ce priveste societatea cu
raspundere limitatd, care pare a fi Intr-un proces de transformare, imprumutand tot mai multe din
caracteristicile societdtilor de capitaluri.
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Abstract: The present paper aims to reveal and analyze the new legislative changes brought in the
domain of the identification of individuals, namely those regarding the name of the person, as an element
of its identification. In this regard, we will analyze the dispositions of the Law no. 105/2022, those of the
Law no. 119/1996 regarding the civil status acts which was modified, and those of the Government
Ordinance no. 41/2003 which was repealed as the new regulations entered into force. We will highlight
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INTRODUCERE

Nevoia unei interventii din partea legiuitorului in privinta numelui s-a datorat in principal
situatiilor practice create In societate. Odatd cu dobandirea libertdtii de circulatie, care a
determinat intensificarea fenomenului de migrare, dar si cu facilitarea accesului la informatie,
practicile societdtii romanesti au fost influentate de alte culturi, fapt regasit si in planul
identificarii persoanei fizice.

Legea nr. 105 intratd in vigoare in anul 2022 a modificat si completat Legea nr. 119/1996
cu privire la actele de stare civila, dar a si abrogat Ordonanta Guvernului nr. 41/2003 privind
dobandirea si schimbarea pe cale administrativa a numelor persoanelor fizice'. Aceasta a adus cu
sine o serie de modificari importante atat in domeniul actelor de stare civild, cat si in privintd
unuia dintre cele mai importante elemente de identificare a persoanei fizice, respectiv a numelui.

Cea mai recenta completare a legii actelor de stare civild a fost adusd prin Ordonanta
Guvernului nr. 26/2022 pentru modificarea si completarea Legii nr. 119/1996 cu privire la actele
de stare civila.

Prin urmare, in plan legislativ, numele persoanei fizice, sub aspect material este
reglementat de Codul civil si de Legea 119/1996 cu privire la actele civile, asa cum a fost
modificatd si completati. Insi, in ceea ce priveste schimbarea numelui pe cale administrata
legiuitorul a optat pentru abrogarea dispozitiilor Ordonantei Guvernului nr. 41/2003 si
reglementarea acestei proceduri in cadrul Legii nr. 119/1996 cu privire la actele de stare civila.

In acest sens, dupa art. 41 din lege a fost introdus Capitolul I1*1. In cuprinsul acestuia
sunt reglementate aspecte ce privesc motivele care pot justifica cererea de schimbare a numelui
pe cale administrativa, documentele ce vor insotii cererea, aspecte ce privesc schimbarea
numelui in cazul persoanelor minore, precum si aspecte procedurale ce privesc competenta

! Pentru usurinta exprimarii Legea nr. 105/2022 pentru modificarea si completarea Legii nr. 119/1996 cu privire la
actele de stare civild, precum si pentru abrogarea Ordonantei Guvernului nr. 41/2003 privind dobandirea si
schimbarea pe cale administrativa a numelor persoanelor fizice va fi denumita in continuare Legea nr. 105/2022.
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solutionarii cererii, dispozitia de admitere respectiv de respingere a cererii de schimbare a
numelui, dar si unele aspecte referitoare la modul in care se face dovada schimbarii numelui in
situatia in care cererea depusa este admisa.

Alaturi de starea civild si domiciliu numele este un mijloc juridic de individualizare a
persoanei fizice, fiind totodatd un drept personal nepatrimonial®. Numele persoanei fizice a fost
definit de doctrina de specialitate, avand in vedere faptul ca legiuitorul a reglementat doar
aspecte ce privesc dobandirea, modificarea respectiv schimbarea numelui®.

Prin urmare, numele a fost definit ca fiind acel atribut de identificare care confera
titularului sau dreptul de a fi individualizat atat in familie cat si in societate cu ajutor unor
cuvinte, destinate sa aiba aceasta semnificatie si care respecta conditiile impuse de lege®.

In ceea ce priveste structura numelui, deosebim intre numele de familie, care permite
persoanei sa se individualizeze intre membri societatii si prenumele, care 1i permite acesteia sa se
individualizeze in cadrul propriei familii ori fatd de membri altor familii cu acelasi nume de
familie®.

Cele doua componente ale numelui, numele de familie si prenumele, se deosebesc in
primul rand sub aspectul modului de dobandire. Astfel, numele de familie se dobandeste, ca
reguld generald, in virtutea dispozitiilor legale, prin efectul filiatiei®. In mod exceptional, in cazul
copilului gasit sau abandonat Intr-o unitate medicala numele de familie este atribuit pe cale
administrativa’.

Prenumele pe de alta parte, poate fi alcatuit din unul sau mai multe cuvinte si este ales de
catre parinti. Doar in situatiile exceptionale, amintite anterior, acesta este atribuit pe cale
administrativa. Referitor la alegerea prenumelui, legiuitorul a intervenit recent cu 0 modificare,
limitand prin art. 15 alin. (2*1) din Legea nr. 119/1996 cu privire la actele de stare civila
numarul de cuvinte care alcatuiesc prenumele la 38, A fost modificat totodata alin. (3) al acestui
articol si inserat un nou alineat, (3°1). In alin. (3) a fost introdusa mentiunea potrivit cireia si in
situatia in care, copilul are mai mult de 3 prenume actul de nastere se va Intocmi in baza unei
declaratii scrise si semnate de catre ambii parinti. Din aceastd declaratie trebuie sd rezulte
numele de familie si prenumele pe care copilul le va purta. Alin. (3”1) pe de alta parte, stipuleaza
faptul cd, in situatia Tn care pdrintii nu reusesc sa se inteleaga asupra prenumelui pe care il va
purta copilul nascut viu, n actul de nastere va fi trecut prenumele inscris in certificatul medical
constatator al nasterii. In cazul in care in certificatul medical constatator al nasterii este inscris un
prenume format din mai mult de trei cuvinte, in actul de nastere vor fi trecute doar primele trei’,

MOTIVE JUSTIFICATE PENTRU SCHIMBAREA NUMELUI

2 Gh. Beleiu, Drept civil roman. Introducere in dreptul civil. Subiectele dreptului civil, Editia a XI-a revazuta si
adaugita de M. Nicolae si P. Trusca, Editura Universul Juridic, Bucuresti, 2007, p. 418.
% A.V. Farcas, N. Farcas, Drept civil. Persoanele. In noul Cod civil, Editura Universul Juridic, Bucuresti, 2012, p.
145.
* Gh. Beleiu, op. cit., p. 391.
® E. Chelaru, Drept civil. Persoanele in reglementarea NCC, Editia 4 revizuitd si adaugiti, Editura C.H. Beck,
Bucuresti, 2016, p. 94.
® Filiatia poate fi fireascd sau civila. Pentru detalii cu privire la efectele filiatiei civile asupra numelui, a se vedea L.R.
Toncean Luieran, Analiza dispozitiilor legale in vigoare referitoare la efectele incuviintarii adoptiei, International
Conference — educational performance and development, Tirgu Mures, Roménia, November 25-26, 2015, publicat
in Academica Science Journal nr 1 (4/2015), pp. 2-3.
" Pentru detalii in acest sens, a se vedea O. Ungureanu, C. Munteanu, Drept civil. Persoanele. Editia a 3-a, revazuta
si adaugita, Editura Hamangiu, Bucuresti, 2015, p. 246 si urm.
® Art. 15, Sectiunea 1 Capitolul II din Legea nr. 119/1996 cu privire la actele de stare civild a fost modificat de
punctul 19 din Legea nr. 105/2022.
% Daca parintii ar insista in demersul lor de a da mai mult de trei prenume copilului, fapta acestora ar putea fi
considerata o abatere de la dispozitiile legale. Pentru detalii cu privire la abateri de la normele legale a se vedea I. C.
Sulea, General aspects regarding the situations when the rules of good conduct in scientific research can become
offences, Revista Academia Fortelor Terestre ,,Nicolae Bilcescu”, Sibiu, volumul XXII, nr. 3 (87), trimestrul 3,
2017, Roménia, Editura Academia Fortelor Terestre ,,Nicolae Balcescu”, pp. 176-176.
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Atat numele de familie cat si prenumele sunt susceptibile, in temeiul dispozitiilor legale,
de a fi schimbate pe cale administrativd. Aceasta operatiune juridica nu trebuie insd confundata
cu cea a modificarii numelui de familie. Aceasta din urma are loc in situatia in care intervin
anumite schimbari in starea civila a persoanei fizice™. Desi legiuitorul a abrogat Ordonanta
Guvernului nr. 41/2003 privind dobandirea si schimbarea pe cale administrativd a numelor
persoanelor fizice, acesta a preluat dispozitiile acesteia modificandu-le si completandu-le, dupa
caz. In ceea ce priveste schimbarea numelui pe cale administrativa, legiuitorul a introdus noi
motive pe care se poate fundamenta cererea de schimbare a numelui pe aceasta cale. Astfel, la
motivele prevazute initial in art. 4 din Capitolul II al Ordonantei nr. 41/2003, au fost preluate de
Legea nr. 119/1996 cu privire la actele de stare civila fiind adaugata posibilitatea de a solicita
adaugarea la prenumele initial a unui prenume sub care persoana este cunoscutd in societate, cu
conditia de a nu se depdsi numarul de prenume prevazut de legell.

Referitor la numele de familie, legiuitorul a stipulat in art. 41”1 lit. i posibilitatea de a
solicita purtarea unui nume de familie comun cu al celorlalti membri ai familiei, eliminand insa
necesitatea ca acesta sd fi fost dobandit prin adoptie, prin mentinerea numelui la incheierea
casdtorie, prin stabilirea filiatiei ori in situatia In care ar fi intervenit schimbari pe cale
administrativa.

Legiuitorul a intervenit si in situatia in care se solicitd schimbarea numelui de familie al
sotilor. Daca pana la modificarea Legii nr. 119/1996 ambii soti trebuiau sa solicite schimbarea
numelui de familie in cazul in care acestia purtau numele de familie reunite, in prezent aceasta
operatiune juridica poate fi ceruta fie de catre unul dintre soti, fie de citre ambii soti. in cazul in
care schimbarea numelui de familie intervine la solicitarea unuia dintre soti, este necesar
consimtamantul celuilalt sot pe care acesta trebuie sa imbrace fie forma autentica fie sa fie dat in
fata ofiterului de stare de civila'?,

La lit. n al aceluiasi articol a fost reglementatd situatia in care persoana care solicita
schimbarea numelui pe cale administrativa a efectuat deja operatiunea juridicd de schimbare a
numelui in strainitate, dar nu detine un act administrativ striin in acest sens. Intr-o atare situatie
cererea este consideratd a fi intemeiatd daca se face dovada cu privire schimbarea numelui cu
pasaportul respectiv cu actul de identitate emis de autoritatile straine.

Alin. (3) al art. 41°1 continud enumerarea motivelor considerate a fi justificate pentru
solicitarea schimbarii numelui pe cale administrativa, preluandu-le pe cele prevazute in vechea
reglementare, dar cu modificari. Astfel, a fost introdusa o noua literd, lit. d in alin. (3) al art.
41”1 din Legea nr. 119/1996, ce imbunatateste lista motivelor justificate pe care se poate
intemeia cererea de schimbare a numelui pe cale administrativa cu incad un motiv. Potrivit noii
reglementari fostul sot care a pastrat la divort numele de familie purtat in timpul cdsatoriei poate
solicita schimbarea acestuia revenind la un nume de familie pe care I-a purtat anterior incheierii
casatoriei sau la numele de familie dobandit la nastere.

Potrivit lit. f daca sotul doreste pastrarea numelui purtat in timpul cdsatoriei si dupa
desfacerea acesteia pentru a avea acelasi nume cu copiii sai, acordul celuilalt sot in aceasta
privintd va fi dat fie In forma autenticd fie In fata ofiterului de stare civilda. Observam ca
legiuitorul a adaptat aceasta dispozitie legald in functie de modalitatile de desfacere a casdtoriet,
avand 1n vedere faptul cd aceasta se poate desface in prezent in instanta, prin procedura notariala
sau de citre ofiterul de stare civila®.

Desi legiuitorul a utilizat exprimdri asemdnatoare, analizdnd comparativ reglementarile
cuprinse la lit. g alin. (3) art. 41”1 din Legea nr. 119/1996' modificate si completate cu cele

190. Ungureanu, C. Munteanu, op. cit., p. 250

1 Pentru detalii a se vedea art. 4171 lit. e din Legea nr. 119/1996 cu privire la actele de stare civild modificata si
completata prin Legea nr. 105/2022 si O.G. nr. 26/2022.

12 A se vedea dispozitiile art. 4171 lit. j din Legea nr. 119/1996 si dispozitiile art. 4 lit. i din O.G. nr. 41/2003

13 Pentru detalii a se vedea art. 375 si urm. din Codul civil.

" Noua formulare a dispozitiilor analizate, utilizati de legiuitor si prevazuta in art. 411 lit. g din Legea nr.
119/1996 cu privire la actele de stare civild menita sa aduca claritate in exprimare prevede cd, atunci ,,cand parintii
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cuprinse in art. 4 alin. (3) lit. f din O.G. nr. 41/2003 care reglementa acest aspect si care a fost
abrogata prin intrarea in vigoare a Legii nr. 105/2022, constatam faptul ca de aceasta data
legiuitorul a stabilit clar in sarcina parintelui obligatia de a solicita pentru copil schimbarea
numelui de familie pe cale administrativa pentru a avea un nume de familie comun, in situatia n
care parintele divortat a revenit la numele de familie purtat anterior. Legiuitorul a reformulat
continutul dispozitiei mentionate pentru a elimina orice Indoiald in acest sens™,

Nu in ultimul rand, a fost introdusd o dispozitie legald potrivit careia se poate solicita
schimbarea numelui de familie pe cale administrativa de catre parintele care a divortat si caruia i-
a fost incredintat copilul minor in urma divortului in situatia in care acesta se recasatoreste
pentru ca minorul sd poarte numele de familie pe care l-a dobandit in urma incheierii noii
casatorii, cu conditia existentei atat a consimtdmantului sotului cat si al celuilalt parinte al
minorului. In mod obligatoriu consimtimantul trebuie sa imbrace forma autentica sau si fie dat
in fata ofiterului de stare civila.

CONCLUZII

Modificarile legislative din domeniul identificarii persoanei fizice, respectiv a numelui ca
atribut de identificare al acesteia, care a constituit obiectul acestei lucrari, sunt menite sa acopere
situatiile identificate Tn practica care pana in prezent nu si-au gasit o reglementare proprie. Pentru
a proteja interesul superior al copilului, legiuitorul a intervenit prin limitarea numarului de
cuvinte ce pot alcatui prenumele acestuia, incercand pe aceastd cale sa-l fereasca de situatii in
care ar fi putut fi victima unor abuzuri sau a bulling-ului. Scopul acestei dispozitii legale este
intregit prin faptul cd legiuitorul interzice ofiterului de stare civila s inregistreze prenume
»indecente, ridicole si a altora asemenea” care pot afecta atdt interesele copilului cat si ordinea
publici si bunele moravuri’®. De asemenea, adiugarea unor motive noi pentru schimbarea
numelui pe cale administrativa este menita sa faciliteze accesul persoanelor la aceasta procedura,
daca au suferit pe plan afectiv si social datoritd numelui de familie sau a prenumelui respectiv
prenumelor pe care le poarta.
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Abstract: The economic crisis during the Covid19 pandemic, followed by the energy crisis, amplified by
the conflict in Ukraine and the economic sanctions against Russia, as well as the unstable geopolitical
situation in the whole world led to the start of the global economic recession in 2022. In this context, in
addition to the large companies that generally recorded a decline in business, small businesses are in a
critical situation. The purpose of this paper is to highlight the problems faced by these small businesses in
the main countries and in Romania, and moreover, to anticipate their economic challenges in two
scenarios: pessimistic and optimistic. The research methodology is based on the study of references,
observation, analysis, synthesis and own judgment.
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1. Introduction

Small businesses are at the heart of economies and communities and account for
approximately 60% of private sector jobs. In recent years, the small business sector has faced
major challenges, firstly because of the pandemic and then because of the energy crisis.

The Covid-19 pandemic has produced in almost all countries of the world an economic
crisis more serious than the recession 12 years ago. The effect of the crisis is found especially in
the case of small and medium-sized enterprises (SMEs).

The travel restrictions, the temporary closure of small shops and the HoReCa activity led
to the drastic reduction of tourism activity, passenger transport and services to the population,
creation, culture, events and others. The lack of receipts led to the impossibility of paying the
salaries of hundreds of employees in this field.

European governments have provided various forms of financial support. "This includes
support such as financial aid for families with children (ltaly), suspension of eviction
proceedings for residential properties (Spain), suspension of mortgage payments (Italy and
Spain) and cash support for qualified people in both Italy and in Spain™ (Kost, 2020).

Although financial support was granted in European countries to reduce the extremely
negative impact of these restrictions, many small businesses closed and many employees became
unemployed. "However, the results of a McKinsey survey, carried out in August 2020, of more
than 2,200 SMEs in five European countries - France, Germany, Italy, Spain and the United
Kingdom - indicate how strongly their prosperity has been affected by the crisis COVID -19”
(Dimson et al., 2020). On average, only less than 1/5 of the SMEs in Europe can pay their debts
to suppliers and rents.

In Romania, over 80% of SMEs are underfinanced (Neacsu, 2021) and out of 58% of
SMEs, only 12% have financing available for a term longer than 4 months (Profit, 2021).

Regarding the energy crisis, Blumberg emphasized that small and medium-sized
businesses are not protected by the energy price cap, leaving them fully exposed to the recent
brutal increase in wholesale electricity prices. For some businesses, costs could quadruple when
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their utility contracts are up for renewal, which usually happens between now and the end of the
year (Blas, 2022).

In this context, the paper aims to present two extreme scenarios for the future of small
businesses: one pessimistic and one optimistic. The research is based on bibliographic
references, observation, analysis, synthesis and own judgment.

2. Literature review

The most significant small business challenges of 2021 showed which companies are
resilient and will grow from this learning experience. The goal of sustainability is a common
theme in the solutions to these challenges. Digital marketing and e-commerce both play an
important role in sustainability (Thomson, 2022).

The June 2022 Global Economic Outlook report provides the first systematic assessment
of how current global economic conditions are likely to affect emerging markets and developing
economies. The main challenges specified are: the high inflation rate, the energy crisis and the
government policies (Worldbank, 2022).

-High inflation rate. The report notes that if inflation remains high, a repeat of the
previous bout of stagflation could translate into a sharp global downturn, along with financial
crises in some emerging market and developing economies. The same challenge can be found in
other studies (Small business outlook, 2022; Swanson, 2022).

- Energy crisis. The report also offers new insights into how the war's effects on energy
markets are clouding global growth prospects. The war in Ukraine has led to a surge in prices for
a wide range of energy-related commodities. Higher energy prices will lower real incomes,
increase production costs, tighten financial conditions and constrain macroeconomic policy,
particularly in energy-importing countries. Growth in advanced economies is forecast to fall
sharply from 5.1 percent in 2021 to 2.6 percent in 2022 — 1.2 percentage points below the
January forecast. Growth is expected to moderate further to 2.2% in 2023, largely reflecting the
continued unwinding of fiscal and monetary policy support provided during the pandemic.
Among emerging and developing market economies, growth is forecast to decline from 6.6% in
2021 to 3.4% in 2022, well below the annual average of 4.8% over 2011-2019.

- Government policies. Policymakers, moreover, should refrain from distortionary
policies such as price controls, subsidies, and export bans that could exacerbate the recent rise in
commodity prices. Against the challenging backdrop of higher inflation, weaker growth, tighter
financial conditions and limited fiscal policy space, governments will need to reorient spending
towards targeted aid for vulnerable populations.

Another challenge is the increased demands of employees. In the labor market, workers
are increasingly demanding flexible hours, work-from-home options, better benefits, perks,
learning and development, changes in how productivity is measured, and a diverse workplace
culture. In the USA there are over 30 million IMMs, of which 80% have no employees, 6% have
from 1 to 19 employees and only 0.5% have between 20 and 499 employees (Howarth, 2022).

Figures published by the UK Federation of Small Businesses (FSB) show that almost
53% of small businesses expect to stagnate, downsize or downsize in the next year. The FSB
report suggests that companies see increased costs as the main reason for their affected future
business prospects. Fuel and utilities were the most cited causes of this cost increase, according
to the survey (Mavrokefalidis, 2022).

A January 2022 report from the National Federation of Independent Business (NFIB)
shows that in the US, 22% of business owners consider inflation the most important and
immediate problem they face (Swanson, 2022). The main findings resulting from a survey
carried out in 2022 were:

* Acquiring customers remains the main challenge for small business owners, but
cash flow, inflation and supply chain disruptions are growing concerns.

» Most business owners are concerned about inflation. 30.5% cite inflation as a
top concern, and another 62.5% are generally concerned as they watch prices rise.
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* Due to continued economic uncertainty, three out of four business owners

(76.4%) report feeling ambivalent about the economy — either somewhat positive,

somewhat negative or neutral.

* Many small business owners (62.7%) have seen their profits decline in the past
six months. Only 15.5% reported that profits were higher than expected.

« Profits are down as sales are down for 58.6 percent of small business owners
surveyed and expenses are up 59.5 percent compared to six months ago.

These examples can be found, in different percentages, in all EU countries. However,
small businesses are resilient and many have adapted or evolved when faced with the challenges
of the past two years (Small business outlook, 2022).

- Accelerated digitization, with many small businesses taking steps to reach consumers
through digital channels such as mobile apps, online ordering, contactless payment options and
social media.

- The hybrid workplace trend looks set to continue as employers look to attract and retain
top talent, particularly those who care for children or elderly relatives.

- Successful small businesses will continue to explore and invest in new technologies that
streamline workflows, eliminate manual and time-consuming processes, and allow employees to
focus on high-value tasks.

- As small businesses digitize their operations and manage more employee and consumer
data online, they have become a lucrative target for cybercriminals trying to steal that data or
defraud businesses.

3. Scenarios for small businesses

3.1. The pessimistic scenario

In the situation where the current crisis will continue after the Covid-19 pandemic,
amplified by the energy crisis, the consequences will be particularly serious for the entire
economy in advanced countries and in Romania, as well. Many more SMEs will become
insolvent or declare bankruptcy. “If the situation worsened and revenues fell by another 10-30
percent, 77 percent of SMEs would say they might not be able to operate anymore (Dimson et
al., 2020).

Only in the first part of 2020, when most SMEs stopped their activity, the following
consequences were recorded (Foy, 2020):

» the bankruptcy rate increased to 18%;

* non-performing loans increased by 2%;

« the capital ratio decreased by 4 percentage points;

* the decrease in the cash flow of the companies exceeded the benefits of the
financial aid.

Nevertheless, if the same downward trend continues, the implications will be devastating,
not only for SMEs. Although the banks withstood the first shock, their future, as well as that of
the big corporations, is no longer certain in a crisis that has lasted for years.

Our opinion is that in such a situation Europe will enter a prolonged crisis due to the
chain implications of the drastic reduction in the number of small businesses (fig. 1).
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Fig. 1 The pessimistic scenario
(Own conception)

By continuously reducing the number of SMEs, the number of jobs will be drastically
reduced and the pressure on governments to support the unemployed will increase. The incomes
of the population will decrease and, as a result, the consumption, so that the financial problems
will have an impact on the big businesses, reducing private investments. On the other hand,
reducing the incomes of the population and companies, the receipts to the state budget and the
local budgets from taxes and fees will be reduced, and thus, the volume of public investments
will continuously decrease, thus the number of future jobs.

The vicious circle will increase and lead to a collapse of the European economies.

3.2. The optimistic scenario

In the situation where the current crisis will continue and small businesses will find the
resources to adapt, the share of SMEs that would close would be reduced by more than half
(Dimson et al., 2020). The optimistic situation implies:

* Investments in new knowledge, digitization and artificial intelligence;
* Investments in renewable energy;

* Innovation in all areas of management;

* Encouraging exports outside the EU.

The European Parliament recommends that "EU countries invest in the data economy,
artificial intelligence, smart manufacturing, the Internet of Things and quantum computing and
ensure a strong SME component in these areas" (EP, 2021).

A study carried out by the OECD in 60 countries highlights positive examples to be
followed by SMEs to get out of the crisis (OECD, 2020), including: virtual showroom (Ireland
and Estonia); Fintech initiatives, to alleviate liquidity problems of entrepreneurs (Latvia); large
corporations intensify their cooperation with small firms in the field of biotechnological
innovation (France); crowdfunding initiatives to keep local entrepreneurs in business
(Switzerland); shops and other service providers (cinemas and restaurants) require customers to
buy Gutschein (vouchers) for future use in order to stay afloat (Germany); banks offer loans for
one year with 5% interest to ensure SMEs with the necessary cash flow (Austria). In the USA,
large companies such as Amazon, The Apple App Store and Google Play Store have attracted
thousands of small companies to offer services in product distribution and software design,
offering platform and marketing gratuity (Howarth, 2022).

In general, small and medium enterprises are based on knowledge and innovation.
"Finally, knowledge-based SMEs generally develop the emergence of pre-paradigmatic
technologies, providing specialized knowledge-based assets to other companies or consumer
markets. Many operate in early-stage sectors such as biotechnology, medical research or ICT
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production, where they collaborate with universities and large multinationals™ (Jurdensen et al.,
2020).

In the long term, new opportunities and challenges may appear in the activity of SMEs at
the European level, especially in the implementation of the green industry for the continuous
reduction of pollution, waste of materials and for the replacement of traditional energy with
clean energy.

In a barometer survey carried out in Romania by the Frames and Sierra Quadrant
companies in November 2020 on a sample of 300 companies and 1232 respondents, SMEs
demonstrated a constructive position, based on innovation. Thus, the actions that will be
undertaken are generally related to the restructuring of the company (Neacsu, 2020): digitization
of activities 26%; reconfiguration of supplier credit lines 41%; reconfiguration of offers 31%;
continued decrease in operating expenses 17%; staff discounts 11% and other measures 8%.

Also, the intention of SMEs is to secure talents and experienced employees, who bring
value. In this situation, young people without experience are at a disadvantage. For Romania,
among the challenges that SMEs are expected to face in the next period, the problems related to
fees and taxes 21% and the increase in the euro exchange rate 11% are mentioned. But, the
continuation of the financial support from the government, the development of entrepreneurship
and the entry into force of the amendment to the bankruptcy prevention law, through the
preventive concordat procedure with a new form of the restructuring agreement, will be able to
save 500,000 jobs (Neacsu, 2021).

In our opinion, in the optimistic situation, SMEs from all over Europe, including
Romania, will have to simultaneously opt for two paths to follow: access to European funds and
innovative management (fig.2).

Number of SME
Financial support SME innovative
ETU & Governments management
~\ ;-
(" : Business
Investment . .
Digitalization, AL reconfiguration
clean energy, circular .
\_ eConoImy J -
Activities
r 3 restructuring
lgl Training programs Long- term L
L ) efficiency

Fig. 2 The optimistic scenario
(Own conception)

By accessing the financing programs of the European Union through viable projects,
SMEs will have the opportunity to invest especially in digitization and, to some extent, artificial
intelligence. In order to use these investments efficiently, they will have to invest in the
workforce (conversion and accumulation of new skills, especially in digital ones).

At the same time, however, the efforts must be made by the management of the
enterprises. Innovation will have to be primary. In this sense, it is necessary to reconfigure
businesses, by approaching them differently, in terms of ways to:
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* negotiation and contracting with suppliers and beneficiaries;

» storage and transport of products and goods;

* processing on the product manufacturing flow;

» sale of products and services;

» customer service of long-life products;

» the use of green energy and environmental protection.

Also, company management must restructure activities by:

* Monitoring cash flow and reducing operating costs;

* Focusing on any profit opportunity, identifying the most valuable products and
services and giving up the others;

* Development of work in the team and through projects;

* Focusing on valuable, loyal and profitable customers by offering various free
facilities (Kost, 2020);

* Accessing any banking, advertising, Internet, etc. tools. free or at low cost.

Other proposals aim (Murphy, 2020):

* Hiring new people in the remote system;

» Adoption of marketing strategies and procedures through online media and
building clients' confidence that the business is clean and hygienic and offers products
and services that are safe for health.

Last but not least, SME managers will have to be flexible to the problems of employees,
to induce in them the desire for innovation, to value them as true values and to empower them
for decision and responsibility, under their subtly practiced control.

These two paths to follow, shown in fig. 3, can ensure the viability of SMEs and savings
in the short term and their development in the medium and long term.

Conclusions

The paper presents the main opinions of some authors in the field and their own, which
will materialize depending on the changes that will take place in the business environment.

From the two scenarios presented, the following results:

In the pessimistic scenario, in which all things will go for the worse, not only will it be
the end of SMEs, but also large companies will not have a secure future, so that the economies of
Europe will enter economic-financial collapse.

In the optimistic scenario, it is expected that through European financial support, from
European governments and banks, as well as through innovation, digitalization, remote work and
investments, SMEs will regain their role in society. In order to fulfil this goal, it is necessary for
SME managers to change their business behaviour, to reconfigure and restructure their activities.

“As the crisis fades, governments could therefore choose to help SMEs build resilience,
for example by helping them find new markets or digitize faster. SMEs have the potential to be
an economic and employment engine after the crisis, but government responses could prove
critical” (Dimson et al. 2020).

Anyway, the speed of implementation of the two ways, financial support and innovative
management, is different. Liquidity must be ensured urgently and here the responsibility is
shared between the EU, governments, banks and other financial institutions. On the other hand,
the second way, the one for which the SME managers are responsible, is realized with small
steps, but continuously.
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PHILOSOPHICAL LIVES IN ANTIQUITY

Niadi-Corina Cernica
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Abstract: Philosophical life is still disputed. We don t know if philosophical lives exist and we don t know
if the philosophies reflect in lives of thephilosophers. But, in Antiquity, a philosophical life was something
real, but not a illustration of philosophy. It is illustration of a principle, who sometimes is very strange.
Sometimes, philosophical life is the wise life or a life devoted to spiritual experiences. Some lives
illustrate principles, as the life of Diogene (who shows how many things are useless) and the life of
Hippias (a charachter in two dialogues of Plato, who wears only what he made himself). The lives of
Plotin and Porfir are devoted to spiritual experiences and the lives of other Platonists who use techniques
of liveing their bodies. The life of Socrate is the wise life, devoted to virtue and to the values of the towns.
In Antiquity philosophical life is a life directed, every day, by a philosophical value or by own meditation.

Keywords: philosophy, Antiquity, principle, value, philosophical life

Viata filosoficd este incd controversata. Nu stim daca exista vieti filosofice, dar stim ca,
in unele cazuri, convingerile filosofice sunt reflectate in momente din viata unui filosof.

Pentru Antichitate, viata filosofica poate fi o realitate. Aceasta viatd filosofica poate fi
ilustrarea catorva principii, duse insa foarte departe. Alteori, poate fi trairea directd a realitatii
spirituale sau este viata Inteleapta.

Ca ilustrare a unor principii, viata filosofica este viata lui Diogene sau viata lui Hippias.

Viata lui Diogene ar cuprinde doua principii prezentate constant, si anume: inutilitatea
multor lucruri dintre lucrurile de care avem nevoie si lipsa de valoare a oamenilor, care sunt
intotdeauna mai prejos decat valorile, principiile si normele lor si ale societatii.

Diogene descoperd, prin exemplul unui soarece, tot ce este inutil, fara valoare si
importanta si, de asemenea, un exemplu de viatd. Diogene Laertios, care nu a pastrat in cartea sa
,Despre vietile si doctrinele filosofilor” biografii, ci un amalgam de traditii orale ale adversarilor
si admiratorilor, precum si trimiteri la surse scrise care se sprijind pe informatii contradictorii si
amestecate, prezinta astfel acest lucru: ,,Theofrast, in scrierea sa Megaricul , spune ca, vazand un
soarece care alerga fara sd caute un loc de culcus, fard sa tind seama de intuneric si fard sa
doresca din lucrurile socotite ca desfatare, Diogene descoperi o iesire din imprejurdrile grele in
care se afla”’. A descoperit ci poate renunta la lucrurile considerate utile, si chiar la cele foarte
utile, si ca poate trdi cu un minim de obiecte necesare. Un copil i-a dat o lectie in aceastd
privinta: ,,vdzand cum un copil bea din palma, isi aruncd ulcica din desagd cu cuvintele « Un
copil m-a intrecut in felul simplu de a trai »™

Ce principii filosofice ilustreaza felul sau de viatd, renuntarea la casa (locuia Intr-un
butoi), lucruri considerate, totusi, necesare si la orice era considerat normal in viata obisnuita?
Diogene Laertios spune: ,,cu adevarat rasturnand valorile, acordand dreptului natural o autoritate

mai mare decat legii (...) caci punea libertatea mai presus de orice™.

! Diogene Laertios, Despre vietile sl doctrinele filosofilor, Ed. Polirom, Iasi, 1997, p.1999
? Idem, p.202
¥ Idem, p.209
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Tot ce era inutil, tot ce nu folosea, era aruncat de Diogene. Orice invatatura, inclusiv a lui
Platon, era pierdere de timp. Legea nu se poate opune naturii umane si singura lege era legea
naturii; nobletea nasterii si gloria nu aveau valoare pentru el si nu i cere lui Alexandru cel Mare
nimic, ci doar sa nu-i faca umbra.

Credinta sa in lipsa de valoare a oamenilor, care nu sunt la nivelul moral sau de
intelepciune care se crede, care sunt mai prejos decat valorile sau principiile lor, provine din
ideea falsitatii societatii si a ordinii sociale conventionale si nenaturale. Zeci de afirmatii rdmase
din traditiile orale, adverse sau favorabile, aratd aceasta opozitie fatd de principii, statut sau loc
in societate.

Pentru Diogene, filosofia a avut un singur rol, de a-1 pregati pentru orice soarta, iar
distantarea fata de lege si stat si apartenenta la o singura entitate — umanitatea — este evidenta in
celebrele cuvinte: ,,Sunt cetatean al lumii”.

in ciuda comportamentului si cuvintelor sale, prin care contesta legea, societatea, valorile
in societate, ordinea politica, Diogene a fost iubit de atenieni. Multi filosofi 1-au ascultat si i-au
raspuns, a avut admiratori si adversari care i-au lasat lui Diogene Laertios si posteritatii traditii
orale, adevaruri si falsuri despre el.

Un personaj putin important, fara notorietatea de care s-a bucurat Diogene, dar prezent in
doua dialoguri de Platon, este Hippias. Este probabil un prieten mai naiv, dar onest si cu bune
sentimente, al filosofului. Este filosof si declard ci tot ce poartd este facut de el insusi. In
»Hippias Minor”, Socrate spune: ,,Spuneai ca ai venit odata la Olimpia purtind numai lucruri
facute de mana ta. Mai 1ntai inelul — cu el ai inceput — spuneai ca e facut chiar de tine ca unul
care stie sa cizeleze inele. Tot asa si pecetea. La fel si sigiliul si sticluta cu ulei. Spuneai apoi ca
tu insuti ai fost cizmarul sandalelor tale si ca tu singur ti-ai tesut himationul si hitonul. Insi ceea
ce i-a uimit mai cu seama pe toti, ca dovada a unei neintrecute maiestrii, a fost faptul ca pana si
cingatoarea hitonului tdu, asemeni celor mai de pret din Persia, tot tu o impletisesi.”* Este cel
mai iscusit in o multime de mestesuguri, in cuvantari, literaturd, mnemotehnica si o multime de
stiinte. A fi filosof inseamnd pentru Hippias un singur lucru: a cunoaste cat mai multe, a-i invéta
pe ceilalti si a raspunde la orice intrebare. Prin aceasta uimeste Hippias: raspunde oricui, la orice
intrebare, pe orice subiect, pe orice subiect legat de mestesuguri, stiinta, literaturd sau politica.
Cum il numeste cu umor Socrate, este ,,atotstiutorul Hippias”. Un element de viata filosofica:
prin ceea ce stie si-a facut singur toate hainele si obiectele pe care le poartd. Tot ce stie i-a adus
un folos si astfel si-a creat singur tot ce avea nevoie.

Nu stim mai mult despre Hippias. Este o viatd filosofica? Sigur, cu principii pe care le
pune in aplicare oricat de departe, cu exagerdrile tipice.

Acesta este un tip de viatd filosofica, asa cum era inteleasa in Antichitate. Un al doilea
tip de viata este trdirea, experienta directa a Transcendentului, mistic, insd nu prin aderarea la o
religie, ci la o filosofie. Experienta traitd a Transcendentului, contemplarea Unului este specifica
platonicienilor, ca si cunoasterea lumii de dincolo, dupd cum o prezentase Platon in dialogurile
sale ,,Phaidon” si ,,Republica”. Aceasta se putea face prin tehnici ale iesirii din corp sau prin
iesiri intamplatoare ale sufletului din corp. Asemenea experiente si relatari ale ceea ce au vazut
sau trdit apar la platonicienti si la filosofi ilustri ca Plotin sau Porfir. Porfir afirmd cd Plotin avea
stari mistice. Nu stim sigur in ce constau ele, dar stim cd sunt o viziune si o unificare cu Unul
Transcendent. Porfir isi prezinta si el starile mistice. Cei doi filosofi au vieti morale, dedicate
celorlalti, si au parte de recunoasterea divina. Discipolii lui Plotin merg la templu pentru a vorbi
cu daimonul lui Plotin, figura divina care il protejeaza, dar apare un zeu.

Plotin are o viata de filosof: participa la banchete ale filosofilor, care sunt cunoscute si
atestate si la Platon (dialogul ,,Banchetul”), dar mai exista referiri (Hipparchia participa
impreund cu sotul ei la banchete ale filosofilor). Daca in timpul lui Platon, banchetele constau in
prezentarea de fiecare participant a ideilor proprii cu privire la o tema, in timpul lui Plotin se
discuta pornind de la discursul unui filosof sau discipol. Viata unui filosof cuprindea si

4 Platon, Opere complete Vol I, Ed. Humanitas, Bucuresti, 2001, p. 193
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conferinte publice la care putea participa oricine (si femei, si personalitdti politice) si se
raspundea Intrebarilor din public. Se organizau banchete la ziua de nastere a unui filosof, ca
Platon sau Socrate, si in ziua de nastere a maestrului scolii filosofice (ceea ce Plotin nu facea).
Conferintele publice aveau loc mai ales locuri puse la dispozitie de discipoli. Filosofii scriau
tratate, chiar tratate de sustinere a maestrului sau de contestare a ideilor adversarilor sau
acuzatorilor. Competitia si conflictele intre scoli filosofice nu erau rare si se puneau in circulatie
chiar si anecdote false despre filosofi. Aceasta era viata unui filosof platonician la sfarsitul
Antichitatii si o putem numi viata filosofica sau viata intr-o scoala de filosofie.

Platonicienii aveau, distinctive, trdirile mistice, iesirile din corp instantanee sau prin
metoda incubatiei (izolarea in locuri intunecoase si fard zgomote, care favorizau iesirea din corp
si contemplarea Transcendentului). Aceasta contemplare putea fi a lumii de dincolo, a sufletelor
celor morti, care mergeau pe lund pana la revenirea intr-un nou corp. Dupa asemenea experiente,
toti deveneau mai morali, cu vieti total schimbate si interesati de experiente spirituale.

Un alt tip de viata filosofica este viata inteleaptd, dedicata, la Socrate, virtutii si valorilor
cetatii. Viata lui Socrate are si elemente exceptionale. Socrate nu a plecat din Atena decat foarte
rar, ca soldat a dat dovada de o exceptionala vitejie si rezistenta. S-a supus legilor cetatii si a
acceptat condamnarea la moarte, desi discipolii i-au organizat evadarea din inchisoare si plecarea
din oras; legile care il protejasera toatd viata trebuiau ascultate si cand il condamnau.

Pentru Platon, dupa cum rezulta din dialogul ,,Republica” (mitul pesterii), filosoful are o
misiune: aceea de a-i elibera pe oameni din aparente si minciuna, chiar daca aceasta ii aduce ura
lor si chiar moartea.

Aceste tipuri de viatd filosoficd sunt specifice Antichitétii grecesti. Ele pot fi numite
,vieti filosofice”, iar elementele specifice vietii de filosof constau in banchetele, conferintele
publice, controversele pentru apararea maestrului si, uneori, pentru negarea ideilor altor filosofi.
Un element insa mai vechi, care apare la presocratici si la Platon, erau calatoriile, in special in
Egipt, dar si in alte locuri; erau experiente de formare intelectuald, de cunoastere a legilor si
traditiilor altor cetati si tari sau a spiritualitatii egiptenilor pe care grecii 1i considerau superiori
lor.
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Abstract: Our study, based on direct field research, deals with an interesting topic for the specialist
researcher: traditional prescriptions and cures in dental conditions.

In the first part, it was analyzed the status and the role of the ancient healer within the community who
sought to discover the cause of the disease, in order to find the right cure. Since ancient times, there have
been concerns about finding effective cures to relieve dental suffering or to treat dental diseases.

In the second part, the one dealing with the investigation, there were reproduced, based on our field
research, a rich prescription-record, which proves and confirms the variety of therapeutic remedies of
traditional origin, used in dental diseases. In the ethnographic space of Oltenia, in dental problems, there
are mainly used herbal remedies or certain substances derived from animals or minerals. In most cases,
herbal remedies are simple, but combination-based cures are also used. These traditional prescriptions
and remedies are still present in today Romanian world, nonetheless, adapted to the modern times,
whereas their age and complex and efficient action are taken into account.

Keywords: traditional prescriptions, remedies, dental conditions, healing, Oltenia.

Din cele mai vechi timpuri, o anume persoand din interiorul grupului sau din cadrul
comunitatii s-a specializat in vindecarea bolilor cu ajutorul unor cunostinte, practici rituale si
competente care s-au transmis din neam in neam. Comunitatea din care facea parte bolnavul era
guvernatd de o viziune si gandire magica, iar abilitdtile persoanei tdmdduitoare-descantatoare
erau fundamentate pe obervatii si o vasta cazuistica verificata si certificata in timp.

Lecuitorul stravechi nu era interesat de numele bolii, ci de motivele care au contribuit la
declansarea acesteia. Dupa depistarea agentului cauzal al bolii, tdmaduitorul gasea leacul
potrivit. Exista o legdturd stransa intre om si naturd. Astfel, timaduitorul trebuia sa tina cont de:
influienta anotimpurilor, a vanturilor si a apelor. Aceste observatii contribuiau la oferirea unor
indicatii referitoare la insanitosirea bolnavului'. La nivelul mentalului colectiv, experienta
tdmaduitorului sau a medicului vrajitor era o conditie absolut necesara in sansa acordatd
bolnavului de a se vindeca.

In paleoliticul mijlociu la un craniu de Neanderthal s-au observat doui carii la premolarul
IT si la molarul I superior: ,.in Holocen, acum 10.500 de ani, frecventa cariei dentare ajunge la
5%, pentru ca in neolitic (5.000-2.000 1.H.) acest procent sa creasca la 10%; in epoca de bronz si
fier (2.000 1.H.) frecventa cariei ajunge la 20%, iar in epoca prefeudalad (700-900 d.H.) asistam la

A

dublarea indicelui de frecventa a cariei la 50%-55%". In perioada ce a urmat, s-a constatat o

! Pamfil Biltiu, Contributii la cercetarea etnoiatriei in Maramures, in ,,Memoria Ethnologica”, nr. 58-59, 2016, p.
52.

2 Medicina romdneascd in evolutie. Viziune enciclopedicd, volumul 1, editia a III-a, Mircea Ifrim (coordonator
general), Andrei Kozma (coordonator), Octavian Buda (coordonator), Bucuresti, Editura ,,Vasile Goldis” University
Press, 2018, p. 34.

111



evolutie progresiva a cariei dentare cauzatd, cel mai probabil, de consumul progresiv de
hidrocarbonate.

In epoca neoliticd, de cand provin informatii despre existenta primelor scobitori, curitirea
dentitiei de resturi alimentare era intalnita la bastinasii Americilor, in Mesopotamia si China. In
secolul al V1lI-lea i.H., copilul unui rege asirian a primit recomandarea din partea medicului sa
isi extragd dintele care a cauzat umflarea mainilor si a picioarelor®. In secolul al VII-lea 1.H., din
suita Tmparatului asirian Assurbanibal, faceau parte si dentistii. De pe un bazorelief aflat pe un
vas grecesc dezgropat in Crimeea aflam cd medicii militari sciti scoteau dintii cu ména®,

In cel mai vechi text medical, papirusul Edwin Smith, care dateaza de acum 3600 de ani,
s-au gasit informatii referitoare la descoperirea, la Ghizeh, a unor ligaturi din sdrma de aur la
molari si la incisivi, in cazuri de fracturd dentoalveolard sau in parodontoza®.

Referitor la afectiunile dento-maxilare s-a constatat ca, in eneolitic, frecventa cariei
dentare era de 18%, iar in epoca bronzului a crescut la 29%. Pe de alta parte, si numarul cariilor
la aceeasi persoana era in cresteree. Tot din eneoltic dateaza si instrumentele din bronz care, cel
mai probabil, erau utilizate in efectuarea extractiilor dentare. Astfel cd, maxilarele cu lipsuri
dentare prezentau creste aveolare vindicate’.

In Comuna primitivd, tratamentele empirice sunt rudimentar chirurgicale, bazate pe
plante medicinale sau magice.Vindecatorul primitiv, dupa stabilirea diagnosticului si a etiologiei
bolii, prescria tratamentul care consta in ritualuri de ispasire si purificare. in vederea evitarii
imbolnavirilor, erau purtate amulte.

Dintre cei care s-au aplecat, in primele decenii ale secolului al XIX-lea, asupra leacurilor
vegetale folosite Tn medicina populard romaneascd il mentionam pe Gavriil Vinetchi. Acesta in
lucrarea Invatdtura pentru multe mestesuguri, o traducere din limba poloni, aparuti in anul
1825, recomanda pentru igiena gurii pelin verde fiert in otet sau isop cu otet si pelin fiert in apa
de garla. In cazul durerilor de dinti era indicatd urmatoarea retetd populara: hreanul proaspit se
pune la cotul mainii din partea opusa durerii de dinti.

Un alt document de naturd stomatologica din spatiul cultural romanesc a aparut in anul
1829 si apartine medicului dentist I. Seliger. Acesta in lucrarea Povatuire pentru curdtirea gurii
si pastrarea dintilor recomanda contra diferitelor afectiuni stomatologice remedii bazate pe
plante, anumite substante derivate din animale sau minerale, precum si alcoolul, vinul si otetul.
Retetele populare aveau la baza extracte de natura vegetala: ,,coaja de stejar, unt de cuisoare,
flori de musetel, jales, unt de maselarita“, miere de trandafir sau substante chimice: piatra acra
arsa, eter sulfuricum, decamforat, camfor, zmirna: ,,Sa se ia flori de musetel dramuri 20, camfor
pisat jumatate de dram, amestecate si facute saculete si calde. Sa se puie la partea pétimaga“s;
,»Sa se 1a praf de carbuni cu lemn, sau de paine arsa, dram 10, praf de coaje de stejar dram 10,
praf de corn de cerb ars dram 2, unt de cuisoare picaturi 12. Sa se amestece la un loc, si cu
aceasta sa se spele dintii cu o perie moale udata in apa si in praf intinsa, de doud sau de trei ori pe
séptamﬁné“g; ,»a Se 1a piatra acrd arsd pisatd presaratd pana cand se acopera rana, si cu bumbac
acoperitd, si lasata la un loc pana cand va inceta sangele iar intdimplandu-sa ca deodata sa nu
inceteze sangele sa se faca si mai de multe ori cu aceasta si sd se spele cu apa cea urmatoare*’;
,,S4a se ia coaje de stejar pisata 15 dram, sa se fiarba in 150 dram de apa pana cand sa ramaie 8 de

dramuri. Dupi ce se riceste sa se strecure si din aceasta trebuie sa se tie in gurd mai adeseori“!!,

* Ibidem.

* Ibidem.

° Ibidem.

® Ibidem, p. 37.

" Ibidem.

8 Apud Mariana Flaiser, Comentarii privind lexical unor retete medicale din domeniul stomatologiei din secolul al
X1X-lea, in ,,Medicina stomatologica“, vol. 9, nr. 2-3, 2005, p. 91.

% Ibidem, p. 90.

19 Ibidem, p. 91.

' Ibidem.
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In sprijinul activitatii de valorificare a leacurilor bibesti au stat, intr-o oarecare masura si
publicatiile periodice de folclor medical ai caror initiatori sustineau o activitate de adunare a
materialului folcloric care urma si constituie baza ulterioarelor studii sistematice din toate
provinciile romanesti. In cadrul acestor publicatii s-a acordat o atentie deosebiti obiceiurilor
medicale si intrebuintdrii ierburilor de leac de catre intelepciunea populara, mentinerii sanatatii
organismului cu ajutorul hranei si a regimului alimentar. Desi, unele publicatii au avut o
existenta scurtd, au insemnat totusi foarte mult, fiind demonstrata pretuirea tezaurului medicinei
populare romanesti, insemnatatea etnoiatriei pentru cunoasterea spiritualitatii populare.

Intre primele publicatii periodice de folclor, adresate atat tardnimii, dar si intelectualitatii
se numara si Povatuitorul sanatatii si al economiei, din anul 1844, sub directiunea lui C. Varnov.
Contine informatii utile referitoare la proprietatile curative ale plantelor, la practicilor populare
de lecuire, la starea igienica si la bolile cu care se confruntau oamenii in acea perioada, la
respectarea normelor igienice, etc. latd ce mentiona C. Varnov referitor la domeniul
stomatologic: ,,Se naste o clasd deosebita de oameni numita dantisti a caror numar din zi in zi tot
creste si cu numarul lor se inmultaste si felul ratetelor... Toate aceste ratete desi din feliuri de
materii alcdtuite, care sunt mai degraba in stare a strica si a sluti decét a drege si a infrumuseta
dintii sunt recomenduite de bune cici fietecare iscoditori (inovatori n.n) isi lauda lucrul sdu*?. in
durerea de masea erau indicati ,,samburi uscati de masline sa-i pisezi manuntal sa-i pui intr-o0 lule
noua cu ciubuc (varga) noua, sa tragi fumul si durerile t-or trece“*®. Erau mentionate si citeva
procedee de albire a dintilor si de eliminare a placii dentare si a tartului. Retetele de indepartare a
,,milului galben sau negru care se preface in piatra si strica dintii“ erau bazate pe: magnezie arsa
(caustica), carbune pisat marunt, sulfat de chinina™ etc.

In vederea descrierii unor remedii de etnoiatrie* in bolile stomatologice, vom lua in
considerare, in special, arealul ettnografic oltenesc, folosind informatiile furnizate de performeri,
rezultate din cercetarile noastre de teren. Astfel, ne-am propus sa exemplificim retetele populare
si sa determinam feluritele afectiuni dentare pe care le tdimaduiesc, pe baza cunostintelor locale,
transmise din generatie in generatie. Locuitorii asezarilor cercetate ne-au relatat ca apeleaza, in
tratamentul afrctiunilor dentare la remedii ale medicinei empirice pe care le stiu din batrani.

Cunoscute si folosite de om in calitate de medicament, plantele medicinale si aromatice
din naturd au actiuni terapeutice eficiente care se exercitd asupra afectiunilor digestive,
cardiovasculare, respiratorii, sangvine, hepato-biliare, ale sistemului nervos si, nu in ultimul
rand, in durerile dentare.

Importante calitati terapeutice au din cele mai vechi timpuri plantele. Despre faptul ca
dacii cunosteau proprietitile timaduitoare ale plantelor™ ne informeazi Herodot, Pomponius
Mela, Clemens din Alexandria, lordanes, Platon, etc. Medicul grec Pedanios Dioscoride din
Anazarba in lucrarea De materia medica (sec. | e.n.) a consemnat denumirile dacice la plantelor

12 Povatuitorul sanatitii, an I, nr. 15, 1844, pp. 226-227.

13 Povituitorul sanatitii, an I, nr. 19, 1845, pp. 309.

!4 Pe baza materialului bibliografic consultat si al celui provenit din cercetarile noastre de teren, intreprinse in ultimii
ani, am incercat sa largim sfera cunostintelor despre etnoiatrie elaborand, in acest sens, studii si articole publicate in
reviste de specialitate, dintre care amintim: Loredana-Maria Ilin-Grozoiu, Terapeutici arhaice si actuale legate de
intrebuintarea otetului. O cercetare expresa din spatiul etnografic oltenesc, in ,,Memoria Ethnologica”, an XIX, nr.
74-75/2020, pp. 56-69; Eadem, Contributii la cercetarea medicinei populare din Oltenia, in ,,Arhivele Olteniei”,
Serie Noua, nr. 35/2020, Bucuresti, Editura Academiei Romane, pp. 293-304; Eadem, Unguente izvodite de
lecuitorii populari din Oltenia, in ,,Memoria Ethnologica”, nr. 76-77/2020, pp. 20-29; Eadem, Acknowledged
traditional remedies and treatments with medicinal wine, in ,,Anuarul Institutului de Cercetari Socio-Umane C.S.
Nicoldescu-Plopsor”, Craiova, nr. XX1/2020, Editura Academiei, pp. 63-70; Eadem, The traditional nourishment —
support of a healthy life and the human activity, in volumul ,,Identities in Globalization. Intercultural Perspectives”
editori Iulian Boldea si Cornel Sigmirean, Arhipelag XXI Press, Targu Mures, 2020, pp. 242-250, Eadem,
Contributii la cercetarea medicinei populare din Oltenia, in ,Arhivele Olteniei”, Serie Noua, nr. 35/2020,
Bucuresti, pp. 293-304, Eadem, Ceremonialul culegerii plantelor de leac, in ,,Memorla Ethnologica”, nr. 80-
81/2021, pp. 42-53.

1> Vezi Petre Bardasu, Autorii antici despre cunostiintele asupra naturii ale geto-dacilor, in ,,Buridava. Studii si
materiale”, 3, 1979, pp. 18-21.
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medicinale comercializate in cetatile Callitis si Tomis. Tot Dioscorides in lucrarea Despre
mijloacele de vindecare, aparuta in anul 77 a descris 600 specii de plante medicinale, dintre care
40 de specii erau specifice teritoriului Daciei: 27 de plante aveau denumiri daco-trace, 8 latine si
5 grecestilG.

In secolul urmator, Pseudo-Apuleius in lucrarea De medica minibus herbarum a oferit
informatii despre alte 37 de plante cu efecte benefice asupra organismului uman utilizate de cétre
daci*’. Botanistul a adus in discutie plantele medicinale cu denumiri dacice comercializate in
cetatile Callatis si Tomis.

In secolele care au urmat, medicina romaneasca a fost medicina populari roméneasca. In
Evul Mediu, au aparut primele documente scrise in limba roméana care atesta utilizarea leacurilor
in tamaduirea celor mai felurite boli, interne si externe: Psaltirea Scheiana(1515), Sanitatis
studium (1551), Herbarium (1578), Lexicul slkavo-romdn (sec. XVII), Pravila lui Matei
Basarab(1652).

Deosebit de interesante sunt si fragmentele de medicind populard din cuprinsul
Sbornicului de la Hodos (secolele al XIV-lea-al XV-lea) si al Sbornicului medical de la Varius
(sfarsitul secolului al XVIII-lea-inceputul secolului al XIX-lea)®,

In Oltenia, ca de altfel in intreg spatiu romanesc, fitoterapia a fost si continui si fie un
mijloc important de tratare a afectiunilor dentare: ,,Contra durerilor de dinti e bun decoctul din
ramuri de iederd. din crengute de maces si de sunatoare. Pentru calmarea durerilor de din’I se
face gargar[ cu decoct de sun[toare. Tot in durerile de dinti e bun ceaiul de iasomie. Cand le
ieseau dintii la copii, li se didea si roada radacina de micsunea, amelioreaza durerea de dinti”*°,

In medicina populard din Oltenia in afectiunile dentare se foloseste usturoiul pentru
efectul antiinflamator si calmant: ,,Se piseazd usturoiul si se pune la dintele sau maseaua cu
durerea. Te linistesti pentru scurt timp, durerea reapare. Usturoiul proaspat, crud, asigura
sanitatea dintelui“® si radacina de ghimbir: ,,Se mesteca radicina de ghimbir datd la
rizitoare“?’, menta: ,,Se mesteca frunzele proaspete de menta sau se tine in gura particica de
radicind de izma. Leac pentru dinti este si pulberea de menta si ceaiul de menta“? si radacina de
micsunea: ,,Radacina, bine spdlatd, se da copiilor sa o roada atunci cand le iasa din;ii“23

Pentru efectul antiseptic este recomandat uleiul de cuisoare: ,,Cand te doare dintele, se
pune direct pe el ulei de cuisoare. Sunt bune si citeva cuigoare care se mestecd pe partea opusa
durerii. Calmeaza durerea si amorteste gingia. Nu trebuie folosit des uleiul de cuisoare, afecteaza
smaltul dintilor si gin§ia. Cu cateva picaturi de ulei de cuisoare facem si inhatii in caz de raceala.
Trateaza si cosurile®”,

Dintre remediile terapeutice, in afectiunile dentare este utilizatd sarea: ,,.La un pahar cu
apd se pune o lingurita de sare si se clateste gura. Durerea se calmeaza pe moment, dar trebuie
revenit“?.

In calmarea durerii dentare se foloseste si gheata: ,,Se pun cateva cuburi de gheati sau o
compresa cu gheata pe zona dureroasa“?°, apa rece cu zeama de lamaie: ,,Se clateste gura cu apa

18 G. C. Mazire, Plantele medicinale in spatiul carpato-danubiano-pontic, in ,,Bucovina Forestierd”, nr. 19/2019, p.
47.

7 Ihidem.

18 Vezi Dusita Ristin, Fragmentele de medicind populard din manuscrisele slavone din Banat, in ,,Romaoslavica”,
vol. XLVI, nr. 3, 2010, pp. 103-112.

¥ Inf. Doina Marsanu, 70 de ani, localitatea Dragotesti, jud. Dolj, 2021.

% Inf. Elena Toma, 87 de ani, localitatea Silea, jud. Vilcea, 2020.

2! Inf. Violeta Popescu, 63 de ani, localitatea Apele Vii, jud. Dolj, 2020.

%2 Inf, Constanta Tulbea, 65 de ani, localitatea Greci, jud. Olt, 2021.

% Inf. Emilia Patran, 62 de ani, localitatea Gangiova, jud. Dolj, 2020.

2 Inf. Viorica Sarbu, 82 de ani, localitatea Lunca, jud. Gorj, 2020.

% Inf. Eugenia Raicea, 84 de ani, localitatea Dranic, jud. Dolj, 2020.

% Inf. Elena Toma, 87 de ani, localitatea Silea, jud. Valcea, 2020.
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si zeamad de lamaie de cateva ori pe zi“"’, se aplicd comprese cu alcool, otet de mere si

bicarbonat de sodiu.

Remediile populare, virtutile terapeutice ale plantelor medicinale, au fost cunoscute si
apreciate de om din cele mai vechi timpuri. Cercetarile noastre de teren au scos in evidentd faptul
cd, si in prezent, locuitorii din Oltenia apeleaza frecvent la leacurile si tratamentele traditionale
in profilaxia si tratarea diverselor boli, in cazul subiectului abordat de noi, a afectiunilor dentare.
Proprietatile plantelor medicinale, efectele benefice ale remediilor populare asupra sanatatii
organismului au determinat localnicii din Oltenia sd constientizeze necesitatea si importanta
consumului lor si in actualitate. Caile de tratare a bolilor stomatologice prin leacuri bazate pe
plante sunt si in prezent intrebuintate deoarece se are in vedere vechimea si actiunea complexa si
eficientd a acestora.

BIBLIOGRAPHY

Bardasu Petre, Autorii antici despre cunostiintele asupra naturii ale geto-dacilor, in
»Buridava. Studii si materiale”, 3, 1979, pp. 18-21.

Biltiu Pamfil, Contributii la cercetarea etnoiatriei in Maramures, in ,Memoria
Ethnologica”, nr. 58-59, 2016.

Flaiser Mariana, Comentarii privind lexical unor retete medicale din domeniul
stomatologiei din secolul al XIX-lea, in ,,Medicina stomatologica®, vol. 9, nr. 2-3, 2005.

Ilin-Grozoiu Loredana-Maria, Terapeutici arhaice si actuale legate de intrebuintarea
otetului. O cercetare expresa din spatiul etnografic oltenesc, in ,,Memoria Ethnologica”, an XIX,
nr. 74-75/2020, pp. 56-69.

Ilin-Grozoiu Loredana-Maria, Contributii la cercetarea medicinei populare din
Oltenia, in ,,Arhivele Olteniei”, Serie Noua, nr. 35/2020, Bucuresti, Editura Academiei Romane,
pp. 293-304.

Ilin-Grozoiu Loredana-Maria, Unguente izvodite de lecuitorii populari din Oltenia, in
,Memoria Ethnologica”, nr. 76-77/2020, pp. 20-29.

Ilin-Grozoiu Loredana-Maria, Acknowledged traditional remedies and treatments with
medicinal wine, in ,,Anuarul Institutului de Cercetari Socio-Umane C.S. Nicolaescu-Plopsor”,
Craiova, nr. XXI1/2020, Editura Academiei, pp. 63-70.

Ilin-Grozoiu Loredana-Maria, The traditional nourishment — support of a healthy life
and the human activity, in volumul ,Identities in Globalization. Intercultural Perspectives”
editori Tulian Boldea si Cornel Sigmirean, Arhipelag XXI Press, Targu Mures, 2020, pp. 242-
250,

Ilin-Grozoiu Loredana-Maria, Contributii la cercetarea medicinei populare din
Oltenia, in ,,Arhivele Olteniei”, Serie Noud, nr. 35/2020, Bucuresti, pp. 293-304.

Ilin-Grozoiu Loredana-Maria, Ceremonialul culegerii plantelor de leac, in ,Memoria
Ethnologica”, nr. 80-81/2021, pp. 42-53.

Mazire G. C., Plantele medicinale in spatiul carpato-danubiano-pontic, in ,,Bucovina
Forestiera”, nr. 19/2019.

Medicina romdneasca in evolutie. Viziune enciclopedica, volumul 1, editia a I1I-a, Mircea
Ifrim (coordonator general), Andrei Kozma (coordonator), Octavian Buda (coordonator),
Bucuresti, Editura ,,Vasile Goldis” University Press, 2018.

Ristin Dusita, Fragmentele de medicina populara din manuscrisele slavone din Banat, in
,Romaoslavica”, vol. XLVI, nr. 3, 2010, pp. 103-112.

,Povatuitorul sanatatii“, an I, nr. 15, 1844.

,Povatuitorul sanatatii*, an I, nr. 19, 1845.

PERFORMERII SI LOCALITATILE CERCETATE

%" Inf. Petria Sandu, 90 de ani, localitatea Stoicesti, jud. Dolj, 2021.
115



Dragotesti, jud. Dolj: Marsanu Doina, 70 de ani.

Lunca, jud. Gorj Sarbu Viorica, 82 de ani.
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ANALYSIS OF THE EFFICIENCY OF THE CAPITAL MARKET IN
ROMANIA

lonel Leonida

Scientific Researcher III, “Victor Slavescu” Centre for Financial and Monetary Research,
Bucharest, Roménia

Abstract: Our proposal aims to analyze the efficiency of the capital market in Romania, starting from the
concept of efficiency, of the capital market in general and the presentation of the one in Romania, in
particular. With the help of proposed methodological tools and a set of listed companies, we carry out an
effective test of the capital market efficiency hypothesis in the period 2012 - 2022, in the case of Romania.
The results foreshadowed at the present moment and their preliminary interpretation in relation to
theoretical benchmarks, with the typology of market efficiency, foreshadow the fact that the capital
market in Romania has a low level of efficiency.

Keywords: efficiency, capital market, stock indices, efficient market, Bucharest Stock Exchange

1. About the concept and characteristics of the capital market

The market, in general, represents the meeting place of demand and supply, and as
far as the capital market is concerned, it represents the meeting space of available financial
resources (savings) with the offer to capitalize them through different financial returns
(investments). Thus, a meeting space is created between the owners of capital and those
who need this capital (companies, governments and even individuals).

Within it, the capital market is structured into two types of markets, namely the
primary and the secondary market. The most well-known and common trading markets are
the stock market and the bond market.

The capital market is an open market, where transactions are public, and investment
methods are accessible to the majority of the population or companies interested in either
investing or attracting capital. Several financial products, called financial instruments, are
traded here, they provide financing for certain periods, usually in the medium and long
term. Securities can also be traded on the capital market, but these are done with the help of
intermediaries. Securities are capital assets or financial instruments and are classified into
two categories, stocks and bonds.

The capital market, beyond its generic purpose of a meeting space between the demand
and supply of financial instruments and services, constantly aims at the following aspects:

- the improvement of transactions from the point of view of their efficiency,
both from the perspective of the investor and the user of the capital (owning securities /
shares, gives the holder the right to a part of the profit of the company where he placed
his portfolio, as well as to the decisions taken by it, in proportion to the percentage of
shares in the company's total shares);

- the reorientation and restructuring of certain sectors of the national
economy;

- the provision of financial information that can be used in evaluations,
analyzes of a national or world economy, as here changes in the economy (positive or
negative) can be identified.
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Thus, the capital market is characterized by the set of relationships and mechanisms with
the help of which the available and dispersed capitals in the economy are directed and channeled
to private companies and / or public associations, which are listed on the stock exchanges and
need additional financial funds.

In order to achieve the objectives of the capital market, there are a number of aspects
(conditions) to ensure the good functionality and, above all, the efficiency of the capital market,
respectively:

- transparency - the existence of information to ensure correct information
of all participants;

- adaptability - regulations and market instruments to adapt (flexible)
quickly and efficiently to the new economic-financial conditions;

- correctness of operations - vigorous regulation of market operations;

- increased efficiency of operations - low costs related to the issuance and
trading of securities;

- ensuring the appropriate liquidity of the market and including the
securities.

Regarding the concept of the capital market, internationally, there are two approaches:
the Anglo-Saxon and the European conception.

The Anglo-Saxon concept of the capital market claims that the financial market consists
of the money market, the capital market and the insurance market. In this approach, short-term
financial instruments are traded on the money market, medium and long-term instruments are
traded on the capital market, and insurance contracts are traded on the insurance market.

The European concept of the capital market starts from the premise that capital is
circulated (transacted) both on the monetary market, as well as on the securities, insurance and
mortgage markets. Therefore, according to this approach, the capital market includes the money
market, the financial market and the mortgage market. In this approach, short- and medium-term
financial instruments are traded on the money market, long-term instruments are traded on the
financial market, and mortgage loans are traded on the mortgage market.

In Romania, the Anglo-Saxon concept was and still is accepted and used. As a result, the
capital market is a component of the financial market. Starting from this hypothesis, we can
define the capital market as the set of relationships, mechanisms and institutions through which
capital is transferred from those who have temporary financial resources to those who need them,
by means of financial instruments issued on a term basis medium and long, in compliance with
specific rules.

In the capital market there are intermediaries, they are represented by brokerage
companies or SSIFs, i.e. financial investment service companies. These financial organizations
fulfill the role of buying and selling securities as well as providing information and advice to
clients. A large proportion of capital market transactions are carried out by financial investment
services companies, which act as brokers or dealers. For the services provided by the brokerage
company, commissions are paid.

2. On the efficiency of the capital market

The hypothesis of the efficiency of the capital market or Efficient Market Hypothesis
(EMH), was first promoted in the economic literature by Eugene Fama (1960), according to
which, the market is efficient if the price of assets fully and at every moment reflects the
information existing on the market . Later, starting from Fama's theory, this definition was
extended by several economists to discover as many hypotheses of this theory as possible.
In 1992, Malkiel came up with a new definition namely that a capital market is efficient if it
fully and correctly reflects all relevant information in determining the prices of traded
assets.

From the perspective of the capital market investor, there are several ways to analyze
the performance of a company. Mainly these are two, technical and fundamental analysis.
Technical analysis is based on the study of price history to determine certain price trends in

118



the future. Fundamental analysis starts from the analysis of the company's financial
information to establish the estimated value of its shares. Thus, given these conditions,
neither technical nor fundamental analysis can yield higher returns than those that would
have been obtained if some portfolio of comparable risk had been selected. There is no
chance of making abnormal profits by speculating on information from an efficient market.

Capital market efficiency refers to the degree to which market prices reflect all
available relevant information. A market is efficient when all information is already
incorporated into prices and there is no way to trade against the market because there are no
under or overvalued securities available. As the quality and quantity of information
increases, the market becomes more efficient, reducing opportunities for arbitrage and
profits above the market.

Returning to Fama (1969 and 1970), he also makes a certain classification of its
effectiveness into — weak, semi-strong and strong. The weak form of the EMH has been
presented as the state of affairs where the current prices of financial assets incorporate, at any
moment, all existing historical financial information. As a result, the theory supports the idea that
investors cannot earn abnormal returns from investing in these financial assets.

A wide variety of studies have been developed, such as "Some Anomalous Evidence
Regarding Market Efficiency” Jensen (1978), to test all three types of EMH, proposed by Fama.
Most invalidated the semi-strong and strong forms of the EMH, forms that are not supported by
financial data, while opinions were divided for the weak form of the EMH (including the
"random walk" theory). Few of the studies that have looked at weak forms have shown that
abnormal returns are mainly caused by chance, with the probability of overreaction being
roughly the same as the probability of underreaction—supporting the weak form of the EMH.
Most papers are based on event studies. Jensen, Roll, Fama, analyze the reaction in the first days
after distinct types of announcements, in the idea that the prices of financial assets react quickly
to new information, so as to confirm the efficiency of capital markets. However, other categories
of studies have looked at a longer time horizon, based on the fact that prices gradually adjust to
newly released information, thus invalidating the EMH, in the medium and long term.

In the early years of the efficient market hypothesis (EMH), Jensen stated that there was
no other proposition in economics that was supported by stronger empirical evidence than the
EMH. This hypothesis has been tested and, with very few exceptions, found to be consistent with
the data in a wide variety of markets: New York and American markets, stock markets in
Australia, England and Germany, various commodity futures markets, the over-the-counter,
corporate and government bond markets, the options market and the New York Stock Exchange
spot market.

Jensen, analyzing 115 mutual funds from 1955-64, concluded that, on a risk-adjusted
basis, any advantage portfolio managers might have is eaten up by fees and expenses. Even if
investment management fees and commissions are added back to the performance measures, and
returns are measured without management expenses, Jensen concludes that, on average, the
funds do not appear to have been successful enough in their trading activities to -and recover
even the brokerage expenses.

Roll notes that it is difficult to take advantage of certain anomalies in the stock market
because they are just random events that do not persist into the future, and the eventual
profitability is all about randomness.

It is increasingly evident that information is an influential factor in the dynamics of
capital markets, especially in the strong form of the EMH. This is asymmetric and even
privileged, even in developed markets. Grossman and Stieglitz (1980) argued that because
information is costly, prices cannot perfectly reflect the information that is available because, if
they did, those who expended resources to obtain it would receive no compensation, leading to to
the conclusion that an informationally efficient market is impossible.

2.1. Forms of capital market efficiency
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As mentioned along the way, three forms of market efficiency are known: the weak form;
the semi-strong and the strong. These have been presented contextually so far, in different
explanatory poses, meaning that in this section we are reduced to a summary presentation,
progressively chained from the weak form to the strongest, with a few examples of each form.

According to the weak form of the EMH, prices consider only historical information
about the asset. This version of the EMH implies that technical examination of past price data
will fail to identify mispriced assets and regularly outperform the market.

Compared to the weak form of the EMH, the semi-strong form assumes that the prices of
financial assets reflect, at any time, all the information available in a market, including prices
and other historical information, and in addition, prices change rapidly, incorporating any other
public information newly launched on the market. When a semi-strong form of the EMH is
present in a capital market, neither technical analysis nor fundamental analysis can determine
how an investor should allocate his funds so that the profitability achieved is greater than that
achieved in the case of investing in a random portfolio of financial resources.

The strong form of the EMH assumes that prices incorporate all information available in
a market, which includes: historical financial information (weak form), all new public
information (semi-strong form), and all private information about a financial asset.

3. Exposure of the problem

In this section, we analyze the companies that are part of the BET index, pursuing
with priority the objective of testing the efficiency of the capital market in Romania, using
two tests for this: unit root test and variance ratio test. The two tests confirm or not the
"Random Walk" hypothesis, in Romania, in the period 2012 - 2022.

The Bucharest Stock Exchange (BVB) operates in Romania, which is in a
development process, in an attempt to build a regional market as competitive as possible in
Europe. It provides a range of financing opportunities for companies wishing to attract
capital market investment. In the last 10 years, BVB has recorded increases in the flow of
capital both from Romanian investors and from the external environment.

Among the financial instruments made available for trading by BVB are shares (in
companies such as: OMV Petrom S.A., Banca Transilvania S.A., Med Life S.A., etc.) bonds
(issued by the Ministry of Finance, Banca Comercialdi Romana), fund units , (through the
Bet Patria Open-Ended Investment Fund), the certificates (issued by BRK Aur Turbo Long
1620, warrants, Call Warrant on OMV Petrom S.A.) and the Bucharest Stock Exchange's
own indices, namely BET, BET-TR, BET-XT, BET-XT-TR, BET-BK, BET-FI, BET-NG,
BETPIus.

The BET index is the first and oldest index of the BVB. BET tracks the performance
of the top 20 most liquid stocks on the regulated stock market, excluding financial
investment firms.

3.1. Methodology, data

To test the efficiency of the capital market, characterized by a weak form, the specialized
literature recommends two types of test categories, namely statistical tests to verify the random
walk theory and tests to identify the degree of correlation of returns on financial assets.

Testing the efficiency of the capital market in Romania will include two stages, namely:

i) Testing the random walk hypothesis using the ADF (Augmented Dickey-Fuller) unit
root test;

i) Variance ratio test.

Annex 1 shows the data used in the case study, the share prices of the 19 companies in
the BET index over a 10-year period (2012-2022), where the data were available. For the 20
companies, the daily stock price values as well as the minimum vs. maximum values were
extracted and the price and return average was calculated.

The EMH theory is often associated with the idea of the "Random Walk" model, which
follows the principle that stock prices follow a random path without any influence from previous
price movements. Thus, we assume that the information will be immediately reflected in the
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share price, so the change in the price that will be established the next day will only reflect new
information, incorporated in the price, and independent of the change from the previous day. In
such a market, no investor will be able to make abnormal profits based on the information
provided and reflected in the market.

A simpler version of the "Random Walk" model is RW1 and starts from the premise that
the errors of the stock price generator process are independent and identically distributed (I1D).
As a mathematical formula, RW1 can be written in the following form:

P.=u+ P+ &,5~I1ID(0,0?%)

In the previous formula, represents the expected change in the rate, the errors are
independent and identically distributed with mean 0 and variance equal to . The "Random Walk"
model consists of the equality between the price at time t+1 and the price at time t.

The unit root test detects the weak form of capital market efficiency. This test compares
the price movement of an asset with a Random Walk process. To test for weak efficiency we use
the Augmented Dickey Fuller — ADF test with a constant and trend as in the equation:

Vi =Dy + 2z, + &,

where is a deterministic component, is a stochastic component, and is the stationary error
process.

The concept of unit root tests is to determine whether the stochastic component consists
of a unit root or not. For this there are several types of tests, such as Augmented Dickey-Fuller,
Phillips-perron, KPSS, ADF-GLS, Durbin-Watson.

To accept a weak form of capital market efficiency when using the Augmented Dickey-
Fuller test, we must reject the null hypothesis that our series contains a unit root (is non-
stationary, i.e. does not have constant mean and variance over time).

A simple auto-regressive model can be represented as follows:

Yo =pYeq + u,

where is the variable of interest at time t, is a coefficient that highlights the autoregressive
nature of the data series, and is considered an error term.

Appendix 2 shows the results of the Augmented Dickey-Fuller test, which was performed
on the available data for each company. The results show that weak-form efficiency is validated
by this test when the series is stationary, that is, the p-value for the ADF test for returns is less
than 5%. Thus, considering the data in table 2, we observe the fact that all the companies that
make up the BET index, the p-value for the profitability series is below 5% and, as a result, they
follow a stochastic process of the "random walk" type. As the literature suggests, further
statistical analysis is needed to see the robustness of the conclusions given by the ADF test.

Variance ratio tests are statistical tests designed specifically for testing the weak form of
the EMH. Since each individual variance test has specific characteristics and advantages, we
must reject all tests to confirm the weak form of the EMH.

This test was developed by Cochrane, (1988) and Lo and MacKinlay (1988, 1989) to test
the randomness of stock prices. The variance ratio test approach gained popularity and became
the standard tool in random testing. We can apply the test to both the stock price index and
individual stocks (Urrutia, 1995). Lo and MacKinlay (1988) show that the variance ratio test is
more powerful than unit root tests. Ayadi and Pyun (1994) also argue that the variance ratio has
more attractive features than other procedures. We use overlapping (as opposed to non-
overlapping) q -period returns in variance estimation to obtain “a more efficient estimator and
thus a more powerful test”, Campbell et al., (1997, p. 52). The test is based on one of the
properties of the random walk process, namely that the variance of the random walk increments
must be a linear function of a time interval (q). That is, the returns will follow a random path
when the variance of the difference (g-a) is equal to (g) times the variance of the first difference.
The variance ratio test is calculated as follows:

a¢(q)
2

VAR(D) =22 0
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We have, which is the unbiased estimator of the one-period return variance using single-
period receipts, and is the g-period return variance estimator.

Annex 3 shows the results of the variance ratio test for all the companies that make up the
BET index. We can validate the presence of the random walk process for the returns series if the
variance ratio, at least in the 2-lag specifications, is close to the value 1, together with its
statistical significance at a 5% significance threshold. It can be seen that the results of the ADF
test are confirmed by the variance ratio test for the following companies: BRD — Groupe Societe
Generale S.A. (BRD), Societatea Energetica Electrica S.A. (EL), Fondul Proprietatea (FP), S.N.
Nuclearelectrica S.A. (SNN), One United Properties (ONE), S.N.T.G.N. Transgaz S.A. (TGN).
In any case, there are few cases when the inclusion of several lags generates similar conclusions,
but we must bear in mind that in the ADF test, we only take one lag.

In conclusion, the weak-form informational efficiency hypothesis is confirmed by the
ADF test, where all the companies that form the BET index accept this hypothesis, and
simultaneously with the variances, where only a few of the companies fall under the weak-form
efficiency conditions.

4. Conclusions

The objective of the paper was to examine the efficiency of the capital market in
Romania. Thus, investing the two concepts of the capital market and its efficiency, through
an appropriate methodology a summary of the empirical findings from the examination of
the efficiency of the stock market in Romania was made, most of them being based on tests
of the predictability of stock returns and investigations of evenimente.

The results of the performed tests and their interpretation in relation to their
theoretical benchmarks, with the typology of market efficiency, indicate that the capital
market in Romania, analyzed based on the BET index, has a low level of efficiency.

The present indicates that the capital market in Romania is in full development, with
more and more listed companies, more investors interested in capitalizing their savings
through this mechanism, attracted by the superior yield offered compared to bank deposits,
which gives the perspective, in the medium and long term, to increase its efficiency.
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Appendix 1. Data on the companies in the structure of the BET index from BVB

Company \Y I A Profit S
in ax verage  ability ource
Average
Alro S.A. (ALR) 0 ( 0 - R
21 91 43 0.0043% efinitiv
Aquila Part Prod Com (AQ) 0 ] 0 - R
.16 13 74 0.9423% efinitiv
Banca Transilvania S.A. (TLV) 0 : 2 +0.04 R
.87 .05 13 9% efinitiv
BRD — Groupe Societe Generale 1 L 2 +0.02 R
S.A. (BRD) 57 3 57 48% efinitiv
Conpet S.A. (COTE) 6 : 1 +0.48 R
.68 1.15 6.17 2% efinitiv
Digi  Communications  N.V. 4 ¢ 7 +0.00 R
(DIGI) 91 3 .09 52% efinitiv
Societatea Energetica Electrica 1 : 2 - R
S.A. (EL) .66 .29 53 0.009% efinitiv
Fondul Proprietatea (FP) 8 ‘ 1 +0.04 R
5 4.2 3.4 53% efinitiv
MedLife S.A. (M) 1 ] 6 +0.04 R
9 2.44 .08 86% efinitiv
S.N. Nuclearelectrica S.A. (SNN) 1 ¢ 2 +0.07 R
.06 v 74 % efinitiv
OMV Petrom S.A. (SNP) 0 ( 0 +0.01 R
21 51 37 77% efinitiv
One United Properties (ONE) 1 ‘ 1 - R
.04 .61 T 0.0125% efinitiv
Purcari Wineries Public 1 € 4 - R
Company Limited (WINE) .82 .52 A7 0.0464% efinitiv
S.N.G.N. Romgaz S.A. (SNG) 4 ¢ 6 +0.01 R
8 A5 87 36% efinitiv
Sphera Franchise Group (SFG) 2 ¢ 4 - R
44 .32 .16 0.06% efinitiv
Teraplast S.A. (TRP) 0 ] 0 +0.11 R
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12 39 44 % efinitiv
C.N.T.E.E. Transelectrica (TEL) 2 i 4 +0.01 R
39 47 .92 47% efinitiv
S.N.T.G.N. Transgaz S.A. (TGN) 3 ] 6 +0.00 R
8.43 02.88 1.28 33% efinitiv
Transport Trade Services (TTS) 3 L 4 - R
46 .95 24 0.0358% efinitiv
Source:
https://www.bvb.ro/Financiallnstruments/Indices/IndicesProfiles.aspx?i=BETPIlus
Appendix 2. The data resulting from the ADF test
Company ADF in level ADF for
(prices) profitability
t- p t- p-
statistic -value statistic ~ value
Alro S.A. (ALR) - 0 - 0.00
2.232 195 50.593 01
Aquila Part Prod Com (AQ) - 0 - 0
0.686 .8448 11.561
Banca Transilvania S.A. (TLV) - 0 - 0.00
2.41 139 48.22 01
BRD — Groupe Societe Generale S.A. - 0 - 0.00
(BRD) 1.655 4539 46.845 01
Conpet S.A. (COTE) - 0 - 0.00
2.398 142 53.493 01
Digi Communications N.V. (DIGI) - 0 - 0
2.353 1556 36.352
Societatea Energetica Electrica S.A. - 0 - 0.00
(EL) 1.388 5894 49.71 01
Fondul Proprietatea (FP) 0.0 0 - 0
48 961 28.572
MedLife S.A. (M) - 0 - 0
2.861 502 35.186
S.N. Nuclearelectrica S.A. (SNN) 1.2 0 - 0
01 .998 28.013
OMYV Petrom S.A. (SNP) - 0 - 0.00
1.779 391 50.425 01
One United Properties (ONE) - 0 - 0
1.567 497 13.064
Purcari Wineries Public Company - 0 - 0
Limited (WINE) 1.451 557 31.893
S.N.G.N. Romgaz S.A. (SNG) - 0 - 0.00
2.185 211 44.355 01
Sphera Franchise Group (SFG) - 0 - 0.00
1.693 434 33.973 00
Teraplast S.A. (TRP) - 0 - 0.00
1.967 301 51.798 01
C.N.T.E.E. Transelectrica (TEL) - 0 - 0.00
1.492 537 47.57 01
S.N.T.G.N. Transgaz S.A. (TGN) - 0 - 0.00
1.413 577 47.134 01
Transport Trade Services (TTS) - 0 - 0
1.481 5411 16.261
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Appendix 3. The data resulting from the variance ratio test

Companie Period
2 4 8 16
>2 42 >2 adaz >2 ap >2 4
§E 5 & 3 & 3 & 3
) S } @ : @ : ©
S S s © & € & ¢
Alro S.A. (ALR) (
44 .00 229 .00 .118 .00 .059 .00
Aquila Part Prod Com (AQ) (
.902 37 793 309 .867 .63 .00 .99
Banca Transilvania S.A. :
(TLV) .01 48 02 67 99 92 00 .97
BRD - Groupe Societe ;
Generale S.A. (BRD) .05 .04 03 64 02 B8 14 37
Conpet S.A. (COTE) (
97 .66 00 97 9% .78 .07 .64
Digi Communications N.V. (
(DIGI) .96 42 92 36 90 45 84 34
Societatea Energetica (
Electrica S.A. (EL) .90 0014 87 015 .82 .03 .82 131
Fondul Proprietatea (FP) (
.90 005 9% 55 96 77 92 64
MedLife S.A. (M) ;
.00 .50 02 33 91 24 80 .137
S.N. Nuclearelectrica S.A. ;
(SNN) 14 .08 3 01 40 05 32 .28
OMV Petrom S.A. (SNP) (
.99 71 05 91 94 49 98 .8
One United Properties ;
(ONE) .07 .03 26 006 .33 .02 26 .28
Purcari  Wineries Public (
Company Limited (WINE) .99 75 97 5 01 88 .07 4
S.N.G.IN. Romgaz S.A. ;
(SNG) .03 21 09 09 .09 26 .08 49
Sphera Franchise Group :
(SFG) .01 8 07 49 13 36 .16 42
Teraplast S.A. (TRP) ;
.02 61 03 71 00 97 95 .78
C.N.T.E.E. Transelectrica :
(TEL) .03 23 07 15 07 34 .03 .77
S.N.T.G.N. Transgaz S.A. :
(TGN) .05 .09 10 05 13 .19 17 19
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Transport Trade Services ( (
(TTS) .89 22 82 21 82 49 76 52
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Abstract: In general terms, tax compliance means the correct collection of tax revenues, the improvement
of the voluntary compliance of taxpayers and the administration of the tax system with integrity and trust.
Voluntary tax compliance is an important pillar of the tax administration system, but also an indicator of
the degree of maturity of the economy. The collection of tax revenues is based to a large extent on the
degree of voluntary compliance of taxpayers, on the way in which they act both in terms of correctly
establishing the amount of taxes, and in terms of paying these tax obligations at the term provided by law.
Therefore, in the present paper we make a brief foray into the specialized literature on compliance, we
present its determinants/influential factors and some measures that lead to its improvement, and we
highlight the degree of voluntary compliance when paying tax obligations in the member countries of the
European Union. The methodology used is a descriptive one, by referring to relevant bibliographic
sources and statistical data belonging to European and international profile institutions.

Keywords: tax compliance, taxpayers, tax revenues, influence factors, tax administration

Tax compliance means, according to Franzoni, fulfilling four basic rules that a taxpayer
should follow in order to be fully compliant with the tax law: report the real tax base to the tax
authorities; compute correctly the tax liability; file the tax return on time; pay the amounts due
on time. If one of the rules is broken, the taxpayer becomes non-compliant.

The issue of tax collection by the state and increasing the degree of voluntary tax
compliance are some of the main objectives of every tax administration. A high level of tax
collection ensures the financial resources necessary for any Government, to be able to support
expenses to meet the general needs of society. Therefore, in addition to measures to combat and
prevent tax evasion, the collection of due taxes contributes, to a large extent, to securing these
resources.

In the current context, it is increasingly necessary to ensure budgetary stability and to the
same extent, the creation of an institutional framework and a favorable business climate, which
involves simplified procedures in fiscal matters, which requires a program to reform the
administration system of taxes and dues. Paying taxes on time and in full must represent both a
civic obligation of every taxpayer and a priority of every financial administration.

In the paper, we address the following aspects: a brief foray into the specialized literature
regarding fiscal compliance and its determinants, fiscal compliance at the international level, in
present, through the degree of fiscal revenue collection in OECD countries, in arrears, practices
of some European Union states for the increase of voluntary compliance, as well as the proposal
of measures that lead to the improvement of voluntary compliance and, implicitly, to the increase
of tax revenues (as conclusions).

1. Specialized literature and influencing factors regarding tax
compliance

The reference work on tax compliance research in economic theory belongs to Allingham
and Sandmo (1972), who model utility-maximizing tax reporting decisions from the perspective
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of economic agents, taking into account a trade-off between the costs of paying taxes and the
costs of being caught cheating (as Sjoberg, F. et al (2019) stated in their recent paper).

Following this model, various hypotheses emerge, particularly regarding the ceteris
paribus effect of tax rates, enforcement efforts, and penalties on observed tax compliance, which
have been the subject of considerable empirical examination over the decades (Slemrod and
Yitzhaki 2002).

Recent studies in this regard include Castro and Scartascini (2015), who present
experimental evidence that people respond to discouragement messages, but with significant
variations across communication channels. In their study, deterrence messages delivered by
inspectors were the most effective, followed by those sent by e-mail, while those sent by letter
were the least effective. On the other hand, Del Carpio (2013) conducted an experiment in Peru
and found that taxpayers who received information about the level of enforcement did not
comply to a greater extent compared to those who were only reminded of their duty to comply.

But even granting that some comparative statistics in the Allingham and Sandmo model
have a solid empirical basis, some important descriptive facts about tax compliance remain
unexplained. First, according to Alm, McClelland, and Schulze (1992), observed tax compliance
is much higher in most contexts due to plausible values of detection probabilities, penalty costs,
and individual risk aversion felt by taxpayers.

Second, there appears to be compliance even with taxes that are not enforced at all,
calling into question the role of detection and deterrence in tax compliance. As noted by
Dwenger et al. (2016), based on a local church tax in Germany, individuals pay taxes even when
there is no enforcement effort at all. And, consistent with the notion that individuals are actually
aware of the lack of enforcement, letters informing taxpayers that there is no enforcement do not
appear to influence taxpayer behavior.

Third, as Luttmer and Singhal (2014) point out, governments around the world seem to
invest in increasing people's intrinsic motivation to pay taxes and in cultivating and
strengthening tax compliance norms, for example by publishing lists of tax debtors or the
recognition of "distinguished taxpayers".

Another perspective is that individuals may voluntarily comply with taxes because they
see taxes as part of a social contract, in which they help finance the public budget and the state
provides services in return. This logic of reciprocity is at the heart of the "fiscal exchange™ or
"social contract” hypothesis, which states that the link between taxes and government spending
helps explain compliance. In this regard, Flores-Macias (2016) uses experimental evidence from
Mexico to show that respondents who are reminded that their tax money is spent on security (the
most important public good in the country) show the greatest increase in tax compliance,
compared to other messages.

Ortega, Ronconi, and Sanguinetti (2016) also provide experimental evidence from Latin
America showing that taxpayers who were given vignettes about high government performance
in providing public goods such as school supplies were more compliant with taxes. Ali,
Fjeldstad, and Sjursen (2014) find that in Tanzania, Uganda, Kenya, and South Africa, the level
of public goods provision has a significant and positive relationship with tax compliance.

Another influencing factor is represented by institutions and political legitimacy, with
individuals being tax compliant because they trust the government and believe that the process
by which the tax was decided is fair and legitimate. Reference work in this regard, based on
individual-level surveys, is Alm and Torgler (2006, shows that trust in government, support for
democracy, and measures of institutional quality are correlated with survey-based measures of
fiscal morale), or Daude, Gutiérrez, and Melguizo (2012), who find some support for a positive
relationship between tax compliance and trust in government.

More recently, Lamberton, De Neve, and Michael (2014) found evidence, also in a
laboratory setting using US respondents, that simply allowing respondents to state their spending
preferences reduced their use of a questionable tax loophole, thereby increasing compliance.
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They interpret this finding as reflecting a recoupling of taxes with the services they finance,
consistent with the fiscal exchange hypothesis.

Another factor that influences compliance is justice, the specific arrangements related to
the correct administration of government funds determining to an important extent the desire of
citizens to contribute to the tax system. According to Tsai (2017) and Tsai et al. (2019),
institutions that punish misconduct in the public sector can help signal to ordinary citizens that
authorities are interested in the public interest and corruption is not tolerated.

In the following, we make a classification of the factors influencing compliance. We
therefore have:

Economic factors - we refer here to the measures that lead and have an effect on the level
of compliance with the declaration and payment of tax obligations. The methods of discouraging
non-compliance phenomena, fiscal equity, fairness and fiscal morality must also be considered.

The complexity of the tax system and rules often lead to non-declaration and voluntary
non-compliance by taxpayers, either due to a misunderstanding of how the tax is calculated, or
for the reason of risking a non-compliance citing a misunderstanding of the rules; the way these
norms are developed is a factor that can influence behavior.

The main factors that influence the behavior of taxpayers are those of an economic
nature, respectively the measures regarding the probability of taxpayers to be subject to a tax
audit, to be sanctioned by levying fines and penalties provided by the legislation in the field. The
legislation is particularly dense, with many strict and ambiguous rules, exceptions, which most
of the time produce dysfunctions.

Political affiliation with certain political parties affects a person's opinion in decision
making. Cullen, J.B. et al. (2018) argued that when a large proportion of taxpayers have a
positive view of the Government, a lower proportion of income tax is evaded.

Social (demographic) factors, namely age, gender and education, have an effect on
taxpayer compliance. According to Tittle (1980), the relationship between demographic factors
and tax filling and payment compliance has attracted the attention of many researchers in recent
decades. Jackson and Milliron (1986) state that age, gender and education are major
demographic factors. For Fischer, Wartick and Melvin (1992), demographic variables have an
indirect effect on taxpayers' attitude towards non-compliance/compliance in filing and paying
taxes. Studies on the impact of age on taxpayer compliance have revealed contrasting findings.
Studies by Tittle (1980), Wahlund (1992), Wirneryd and Walerud (1982) posit a negative
association between taxpayer compliance and age, indicating that older people are less
compliant.

Education is another demographic factor. This refers to the ability to understand the
importance and role of taxpayers in declaring and paying taxes and duties and complying with
the rules. Bhatia, H.L. (1976), Chan, C.W., Troutman, C.S. and O'Bryan, D. (2000), Jackson,
B.R. and Milliron, V.C. (1986), Kirchler, E. (2007) and Niway, A.W. (2016) also suggested that
the level of education is directly related to the degree of compliance.

Next, we detail a perspective of social influencing factors, respectively, rational choice
models of economic behavior often ignore the fact that agents do not make economic decisions
in a social vacuum, but in a context of diverse social perceptions and interactions. Specifically,
traditional rational choice models of tax compliance have conceived of taxpayers as socially
isolated decision makers who are concerned only with deterrence. However, "economic"
behavior is also "social”, at least in the sense that "the probability that an individual will perform
a certain act depends on how many others have already performed it" (Hedstrom and Ibarra).

Many mechanisms can create social interaction effects in contexts such as tax-paying
behavior: social norms (social pressure to conform to a certain rule of "appropriate™ or "correct"
fiscal conduct); social compliance (spontaneous convergence to an observed average fiscal
behavior); rational imitation (in conditions of uncertainty about the probability of being audited
and caught for tax evasion, adapting to the level of tax compliance of neighbors can be a
reasonable strategy); social learning (if agents can see how others are doing, learn from them,

129



and adjust tax compliance to manage themselves); strategic interaction (if tax revenues are used
to create public goods that benefit everyone, taxpayers can play a strategic collective action
game or dilemma); or fairness effects (if agents feel they are treated unequally or unfairly
compared to others, they will change their tax compliance accordingly).

The academic literature on the processes of "social influence” has not always been clear
in adequately distinguishing all these mechanisms and has used very different terms to denote
them (in addition to "social influence”, one can find expressions such as "social contagion”,
impact”, "social interactions”, "modes"”, "behavioral cascades”, "group effects”, "social
imitation”, "social pressure”, "social proof", "social conformity"”, "social multiplier", etc.). As a
result of this disciplinary dispersion, a systematic taxonomy of the mechanisms by which group
behavior effects the individual is still lacking, and processes of a very different nature are often
conflated under the label of "social influence”. For example, rational interaction mechanisms
such as rational imitation, rational learning, and strategic interaction in social dilemmas are often
indistinguishable from non- rational ones, like for example normative social pressure,
spontaneous conformity to observed group behavior, or fairness concerns.

Similarly, there are different mechanisms of “social influence” in terms of the kinds of
choices they induce in influenced individuals: while rational imitation, normative social pressure,
or social conformity typically cause agents to converge toward average or more commonly from
the group, generating a pattern of "social contagion", strategic interaction and fairness effects can
often lead individuals to make different choices than their neighbors or peers (because they may
have incentives to deviate from equilibrium or feel that the group's behavior contradicts the
principles equity); finally, learning can often lead to contagious behavior, but individuals can
also learn from their peers' failures or suboptimal choices of how not to behave.

Returning to the economic factors, especially the fiscal ones, in the table below we
present the economic factors that encourage tax compliance, as well as those that lead to non-
compliance.

Table 1. Economic (fiscal) factors that can influence the increase/decrease in tax
compliance

Encouraging factors

- the granting of tax facilities if the
taxpayers declare and pay the taxes owed by

Discouraging factors

the legal term

- the existence of a partnership
between the tax authority and taxpayers,
which clearly states the rights and obligations
of each party

- simplification of procedures

- Online submission and payment of
tax obligations

- ANAF infrastructure/ IT applications

- Increasing transparency regarding
the state's use of taxes collected from
citizens;

- Coherence,
predictability of procedures;

- Improving the ANAF - taxpayers
communication process;

- Reintroduction  of
assistance;

- Financial education;

- Improving the ANAF electronic
records by arranging the Taxpayer File;

stability and

telephone

- Changing the tax legislation too
often

- Lack of a partnership between the
tax authorities and the taxpayer

- The behavior of tax inspectors

- influence traffic;

- the infiltration of politicians with
their mercantilist interests in the regulatory
structures of economic and financial
activities;

- selling the
officials for pittance;

- high taxation;

- cumbersome way of calculating fees
and taxes;

- the countless declarations that must
be submitted are the main causes of non-
declaration of income;

- the legislation does not apply
uniformly to all taxpayers, which causes even
small taxpayers to postpone voluntary

integrity of senior

130



- Introducing facilities and exemptions | compliance or encourages them not to
for taxpayers who pay on time and granting | practice it at all.
higher increases and penalties for late
payment;

- Removal of complex bureaucratic
procedures;

- Reducing the number of mistakes
made by the ANAF institution;

- Improving the collaborative
relationship of employees with taxpayers;

- Training ANAF officials to act, first
of all, as guidance and support factors for
taxpayers;

- The correct and uniform application
of the legislation by the employees of the
ANAF institution;

- Transmitting correct and useful
information (including about the quota, terms
and tax payment account, declarations, about
the way the fees and taxes are used, etc.);

- Compliance  with  deadlines,
including from ANAF and not only, from
taxpayers.

source: author processing after Haas, A., Zolde, A. (2020)
2. Current tax compliance - relevant indicators at the international level.

As we stated before, voluntary tax compliance is an important pillar of the tax
administration system, but also an indicator of the degree of maturity of the economy. The
collection of the amounts representing taxes and fees is based to a large extent on the degree of
voluntary compliance of the taxpayers, on the way in which they act both regarding the correct
determination of the amount of these amounts, and regarding the payment of these obligations at
the deadline provided by law.

The behavior of taxpayers regarding the establishment and payment of fiscal obligations
depends on factors such as the level of taxation, the fiscal administration system, the level of
financial education. If with regard to the level of taxation, we can say that things are at a fairly
acceptable level (except, of course, labor taxation), related to the administration system and the
part of financial education, there are still many things to improve.

Next, we present the OECD Report on Tax Administration 2022 - Comparative
information about the OECD and other advanced and emerging economies, a report that
provides comparative data at an international level regarding the global trends of tax
administrations in 58 advanced and emerging economies, the purpose being to inform and
provide information on global tax administration trends and performance to stakeholders and
decision makers, as well as identifying opportunities to improve the design and administration of
their systems both individually and collectively.

The year 2020 fundamentally challenged the operating models of tax administrations,
which has broght some significant changes in the way they interacted with taxpayers, with for
example a drop of 55% in in-person visits, and a 30% increase in digital contacts.

According to the report, we have the following situation:

Table 2. Key figures related to the 58 administrations covered in the publication

Staff employed 1700000
Audits/ verifications 20000000
In- person enquiries 54000000
Telephone calls received 330000000
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Number of active PIT and CIT taxpayers 865000000

Contacts via online taxpayer account 1310000000

Number of tax returns (PIT, CIT, VAT) 1370000000
received

Operational budget (in Euro) 79000000000

Collectable arrears at year-end (in euro) 900000000

Total arrears at year- end (in euro) 2310000000000

Net revenue collected (in euro) 12070000000000

source: OECD, Tax administration 2022

According to OECD Report, net revenue collected by tax administrations as a percentage
of gross domestic product (GDP) in 2020 ranges from less than 10% to over 30% for Croatia,
Norway, the Netherlands, Hungary, Latvia, Slovenia, Estonia, Denmark and Sweden; the
average net income collected is 21% of GDP; forty-one tax administrations report net revenue
collections exceeding 50% of total government revenue in 2020, making tax administrations the
primary government revenue-collecting agency in more than two-thirds of the jurisdictions
covered in this report. The average net revenue collected by administrations represents 61% of
the jurisdiction's total revenue.

Figure 1. Net revenue collected as a percent of gross domestic product, 2020
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source: OECD, Tax administration 2022

Value added tax and personal income tax account for 29% and 27% of net revenue
collections, respectively, and are the major tax types collected by around 40% of the tax
administrations. Corporate Income Tax (17%) and social security contributions (10%) comprise
the other major revenue types. In many jurisdictions, social security contributions are not
collected by tax administrations and are therefore underrepresented. Where collected, they are
often the predominant source of tax revenue.

In addition to the income collected by the tax administrations, we also consider online
deposits and payments. Compared to 2014, at the OECD level, their number was continuously
increasing, respectiv from 2014 to 2020, average e-filing rates for PIT, CIT and VAT have
increased significantly — between 15 and 20 percentage points; E-payment figures are high, in
2020, more than 85% of payments (by value and number) were made electronically.

Table 3. Evolution of e-filing rates between 2014 and 2020 ( % of returns filed

electronically)

2014 2020 Difference in
percentage points
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Personal 63.2 82.4 +19.2
income tax (31
jurisdictions)

Corporate 76.3 94.9 +18.6
income tax (33
jurisdictions)

Value added 82.3 98.0 +15.7
tax (29 jurisdictions)

source: OECD, Tax administration 2022

Also, new pre-filling approaches continue; in this regard, we must note that regarding
tthe pre-filling PIT returns, more than 80% of administrations prefill with income information
and close to 60% prefill with certain deductible expenses, such as donations, school and
university fees and insurance premiums.

Also, it is important to mention the use of data during return filing process, which led
to the growth of the compliance process. In this context, it is important to highlight the
Increasing availability of data (for exemple e-invoicing and electronic cash registers) and
Increasing application of data science techniques (about 50% of administration report using
artificial intelligence for detecting tax evasion and fraud).

About the tax debt, it has increased significantly during the pandemic year. As regards
total year-end arrears to net revenue collected, there was almost no change between 2018 and
2019. But when comparing 2020 with 2019, a significant increase in total year-end arrears to net
revenue collected is visible, the ratio increased on average by more than 20 %. Further, the
jurisdiction level data shows that in 2020 the ‘total arrears to net revenue collected’ ratio
increased in around 85% of jurisdictions.

Looking at collectable tax arrears, the 2020 data for 41 jurisdictions shows that on
average 55% of the total arrears are considered collectable, meaning an increase of 5% compared
to 2019. To note that in some jurisdictions almost all arrears are considered collectable, while in
others almost all arrears are considered not collectable.

Table 4. Average arrears ratios (%)

Arrears ratio 2018 2019 2020 Change in
percent (between
2019 —2020)

Total year-end 28.2 27.9 34.7 +24.4

arrears as percentage of
net revenue collected
(50 jurisdictions)

Total year-end 51.8 52.5 55.3 +5.3
collectable arrears as
percentage of total
year-end arrears
(41jurisdictions)

source: OECD, Tax administration 2022

In the pandemic year, many tax administrations have taken measures to ease the burdens
on taxpayers and to support businesses and individuals with cash flow problems or with
difficulties in meeting tax payment obligations. Measures introduced include the extension of
payment deadlines, deferral of tax payments and easier access to debt payment plans as well as
the extension of plan duration. While in many cases this may lead to timing differences in the
receipt of tax payments due, in some cases the additional debt built up may become
unrecoverable.

Also, we must consider the International co-operation, that has helped support the
domestic trend towards the sophisticated use of data, by providing access to data sets provided
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by initiatives such as Country-by-Country reporting, the exchange of rulings and the OECD/G20
Common Reporting Standard. These have provided large volumes of data on cross border
activities to tax administrations, which is adding a new dimension to existing domestic activities,
including risk assessment processes.

Tax administrations have also gained significant experience of working together to
effectively implement complex international initiatives such as the OECD/G20 BEPS Package,
and the OECD’s multilateral International Compliance Assurance Programme, where taxpayers
and tax administrations work co-operatively and multilaterally in close to real-time to undertake
risk assessment and assurance of key international tax risks.

3. Examples of practices of some European states in order to increase
voluntary tax compliance

A healthy budget of a state, which covers most of the expected expenditure positions, can
be built, among other things, with the correct and prompt contribution of taxpayers, natural and
legal persons alike. The collection of taxes, which are determined by withholding or by
imposition and payment based on voluntary declarations, is a process carefully followed by tax
authorities globally.

There are countries, especially the advanced ones, which register a very high degree of
payment/collection of taxes - Germany, Austria, the Nordic countries or Great Britain. It is about
taxes on income from various sources, which are not withheld at source, for which taxpayers
must comply themselves, at the due dates and in the amounts provided by the legislation.

On the one hand, fairness comes, in the case of some peoples, from tradition, culture and
early education, in the sense of the awareness of the fact that solving the problems of the
community or the country, through the local or national budget, largely depends on this attitude.
On the other hand, the tax authorities imposed themselves over time and through educational-
preventive programs, the legislation being clear and drastic enough to inhibit the intentions to
avoid, totally or partially, the payment of taxes.

However, all over the world taxpayers are less willing to be prompt about their debts to
the state, so the authorities try in every way to motivate taxpayers to keep up with payments,
explain what the advantages are and how to conform.

In this sense, the tax authorities of each country are looking for the right methods and
actions to increase as much as possible the degree of compliance.

In Belgium, the tax administration has opted to send reminder letters, through which
taxpayers are informed about the objectives for which the Belgian state will use the public
money collected through the payment of fees and taxes. The approach of the authorities resulted
in the increase of advance tax payments, and the action itself had additional revenues to the
budget more than 50 times the cost of the approach itself.

An experiment from a behavioral perspective took place in Poland and targeted a number
of approximately 150,000 individual taxpayers, both from urban and rural areas. They received,
at random, either an informative letter, reminding them of payment debts, or one of the nine
letter models created with the role of changing citizens' behavior in a positive way. Soft-toned
messages were used, focusing on social responsibility and what concrete problems could be
solved by the Polish state from the collected taxes and fees. But somewhat harsher messages
were also sent, highlighting penalties for non-payment.

As for the taxpayers, they responded differently to the same approach. For example, to
the message about what the Polish state can do with the public money collected from taxes and
fees, the positive reaction came mainly from young people, among whom the compliance rate
increased, while among the elderly between 50 and 64 years, the effect was below expectations.

In the pandemic year, 2020, Estonia introduced an electronic service that gives taxpayers
the opportunity to find out in which risk category they are placed by the tax authority. The tax
office has introduced three levels of risk here: green (in order), yellow (there are some
deficiencies), red (with serious deficiencies). Assessments are made based on the analysis of
previous tax returns and the findings of control bodies, as well as on data received from third
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parties. This way of assigning taxpayers to a certain level of risk gives taxpayers the opportunity
to correct their tax deficiencies voluntarily.

And other states, more proactive in measures and actions, had important fiscal education
initiatives. A good example is Italy, where the tax authority met with over 1.500 students
annually, as well as Spain, with programs attended by over 45.000 students.

In Romania, the National Agency for Tax Administration (ANAF) initiated a broad
information campaign aimed at sending a simple message, in a very clear direction: it is desired
to increase the degree of voluntary tax compliance among individuals. ANAF relies on the spirit
of civic responsibility of taxpayers, but also on information campaigns regarding income
declaration and tax payment procedures. All these actions are aimed at helping taxpayers and
aim at creating a partnership relationship between the Fiscal - Taxpayer, exactly as it happens in
advanced economies.

In parallel with the support offered to taxpayers for understanding and compliance with
fiscal obligations, ANAF also intensifies fiscal inspection activity, especially among individuals.
As a result of the risk analyses, ANAF recently announced that more than 500,000 taxpayers
have been identified as having an increased risk of non-compliance. They have already entered
into an extensive control operation at national level, which started on July 1, 2022.

In terms of increasing voluntary compliance, information letters were sent, webinars were
organized by income type, including an information and education campaign.

All these measures are part of ANAF's strategy to stimulate voluntary compliance,
focused primarily on educating and informing taxpayers. However, control actions aimed at
stopping as much as possible the intention of non-compliance are also foreseen.

The information campaigns recently carried out by ANAF had in mind especially people
who obtain income from the transfer of the use of goods (property rental), those who have
income from the provision of beautification and body maintenance activities, as well as teachers,
for income from meditations. ANAF's actions included, among many others, the transmission of
information letters regarding the fulfillment of fiscal obligations, the organization of webinars
with the participation of taxpayers, information guides were prepared on various areas of
interest.

The information campaigns recently carried out by ANAF mainly targeted people who
obtain income from the transfer of the use of goods (property rental), those who have income
from the provision of beautification and body maintenance activities, as well as teachers, for
income from meditations. ANAF's actions included, among many others, the transmission of
information letters regarding the fulfillment of fiscal obligations, the organization of webinars
with the participation of taxpayers, information guides were prepared on various areas of
interest.

4. Conclusions

The desire of any fiscal administration is, first of all, to increase the level of revenue
collection at the state budget, which implicitly means an increase in the voluntary compliance of
taxpayers. In this context, the increase in the electronic administration of the tax system has
become an important objective, a fact that also implies the allocation of additional time and
resources regarding the implementation of the digitization of these activities in order to find the
most effective ways of communicating with taxpayers and methods of administering the tax
system .

The introduction of intelligent portals and the support of the provision of services through
third-party systems must be correlated with the reduction of the burden faced by taxpayers in
fulfilling their tax obligations and, at the same time, must lead to an improvement in the
taxpayer-tax apparatus relationship. The evolution and development of IT technologies,
including Big Data, Artificial Intelligence (Al), Machine Learning (ML) and Internet of Things
(1oT) applications, cloud computing systems are increasingly impacting the tax administrations
and, at the same time, they have the power to increase the satisfaction of taxpayers in terms of
optimization, modernization and offering simple, convenient and secure services.
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Also, in terms of fiscal legislation, it is necessary to improve the regulations on
sanctions/detection and punishment, by increasing the number of audits, improving the quality of
audits (and auditors), using more systematic audit selection methods (for example , "scoring"
methods), improving the exchange of information between authorities, increasing the penalties
for tax evasion, the frequent and consistent application of these penalties, the publication in the
media of tax evasion convictions as an alternative type of non-financial sanction, relying more
much on withholding tax wherever possible, facilitating payments through the banking system,
giving additional power to collect delinquent accounts and increasing taxpayer registration and
identification through better use of third-party information.

An improvement in tax administration services is also needed, by promoting taxpayer
education, providing services for taxpayers to help them file returns and pay taxes, improving the
telephone advice service, improving the tax agency website, simplifying taxes and tax forms and
simplifying tax payment.

Another aspect that can lead to increased compliance is improving tax culture, by using
the media to reinforce tax compliance as an ethical form of behavior, publishing the evasionists,
emphasizing the link between paying taxes and receiving government services, targeting specific
groups (new firms or employees) to implement the notion that paying taxes is the "right thing to
do", enlisting other organizations to promote compliance, avoiding actions that lead individuals
to believe that cheating is "all right” ( a tax amnesty), tax amnesty), addressing perceived
inequities in ways people feel they are treated and promoting a "code of ethics” for the tax
administrator and a taxpayer.

BIBLIOGRAPHY

Alm, J, 2019, What Motivates Tax Compliance, Tulane University, Working Paper 1903

European Commission, Reducing agressive, tax planning, European Semester Fact Sheet

Fiscal Council, 2019, Tax administration reform — models and the Romanian case

Haas, A., Zolde, A., 2020, Taxpayer Behavior— Influences on Compliance and the
Importance of Public Service Digitalization, Revista Transilvana de Stiinte Administrative 1(46)

OECD, Forum On Tax Administration - Tax Administration 2022: Comparative
Information on OECD and Other Advanced and Emerging Economies

OECD, 2014, Measures of tax compliance outcomes- a practical guide

OECD, 2014, Tax Compliance by Design- Achieving Improved SME Tax Compliance by
Adopting a System Perspective

Negrescu, A., Voluntary tax compliance - between the taxpayer's obligation and the
active role of the authorities, https://www.zf.ro/opinii/alin-negrescu-tax-partner-kpmg-
conformarea-fiscala-voluntara-intre-20742978

Sjoberg, F, Mellon, J, Peixoto, T., Hemker, J, Tsai, L., 2019, Voice and Punishment. A
Global Survey Experiment on Tax Morale, Policy Research Working Paper 8855, World Bank

***E&Y, 2022, Voluntary compliance — a priority concern of tax administrations around
the world, https://www.ey.com/ro_ro/tax/conformarea-voluntara---o-preocupare-prioritara-a-
fiscului-din-t

136


https://www.zf.ro/opinii/alin-negrescu-tax-partner-kpmg-conformarea-fiscala-voluntara-intre-20742978
https://www.zf.ro/opinii/alin-negrescu-tax-partner-kpmg-conformarea-fiscala-voluntara-intre-20742978

CLIMATE CHANGE, WASTE GENERATION, GREENHOUSE GASES AND
ECONOMIC GROWTH — AN INTER-RELATIONAL ANALYSIS AT EU27
LEVEL FOR THE PERIOD 2010-2020

Alina Georgeta Ailinca

Researcher III, PhD, “Victor Slavescu” Centre for Financial and Monetary Research,
Romanian Academy, Bucharest

Abstract: Every year, an increasing number of publications deal with the study of greenhouse gases, the
effects of climate change, the importance of proper waste management, etc. However, a clear connection
between the above indicators as well as concrete ways of mutual empowerment is not as clear as we
would want. So, for a relatively short period 2010-2020, at EU level, this article aims to identify the link
between waste generation, greenhouse gases and economic growth by performing a simple factor
analysis. The results confirm the theoretical and empirical approaches from the literature, revealing the
need for a more judicious approach to waste. Thus, further theoretical and empirical studies are
necessary in order clarify even better of the link between these indicators.
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1. Introduction

Current challenges bring into question the need to transition to a circular economic
model, so we can consider climate change to be a main trigger for this transition. The impact of
climate change on world economies brings into question the difficulty of quantifying the
economic cost of greenhouse gases (GHG). The economic impact of GHG can be observed
directly or indirectly, through the need to adapt life and the economy to new challenges: lack or
excess of precipitation, extreme and atypical weather events that are increasingly frequent all
over the globe, large temperature amplitudes between seasons, disruption of the biological cycle
of plants, animals and humans, diseases, etc. Thus, as Carney (2018) observed, the value of
weather-related economic losses (in 2015 prices) has tripled to $150 billion annually over the
past decade, from about $50 billion in the 1980s. To these we can add the indirect losses and
those that occur as a result of the waste not being properly processed.

2. Problem Statement and Literature review

Thus, although the implications of climate change are being analyzed more and more
recently in studies and reports, a number of challenges remain to be managed in the near term,
with considerable differences between assessments as a result of the different regions analyzed
and the different culture groups, implicitly through the prism extremely heterogeneous incomes
from one region to another of the world.

At the same time, a multitude of studies assess and model how climate change may affect
economic growth. For example, Burke et al. (2015) used a non-sectoral econometric approach to
estimate how climate change may affect economic growth. In addition to the impact on
economic growth and well-being, both economic convergence and financial stability can be
significantly jeopardized by climate change (Andersson, Baccianti and Morgan, 2020; etc.).
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Climate change and the fight against these changes, implicitly by reducing GHG
emissions, unevenly affect the states of the world. Thus, middle- and low-income countries may
be more vulnerable than others (Islam and Winkel, 2017), although it is considered that a higher
GDP per capita does not necessarily mean a lower vulnerability to these changes (Bruke et al.,
2015).

Conservation of raw materials, energy and resource efficiency, and avoidance of fossil
fuels can be achieved by minimization, recycling and reuse of waste, leading to indirect
reduction of GHG emissions (Bogner et al., 2007).

Therefore, high waste recycling and reuse rates can bring not only waste management
cost reduction and GHG reduction, but also, over time, important economic gains against the
background of the use of modern technologies for the production of biogas or electricity (de
Brito et al . 2021), but also by reducing energy for extraction, processing of virgin resources (by
cutting, drilling, refining, smelting, etc.) and transporting raw materials and final products (Eneh,
& Oluigbo, 2012). Thus, when products are made from recycled material (recycled steel, copper,
glass and paper), net carbon emissions are four to five times lower and 40 times lower for
aluminum, and energy consumption can be reduced even by 96% in his case (Morris, 2008).
More than 600 million tons of materials contained in waste every year could be recycled or
reused in Europe (European Commission 2015), the recycling potential being enormous, and the
limit being given only by the creative capacity of man.

3. Aims of the research

The article tries to highlight, in addition to the actual analysis of the data, a simple
factorial analysis, which reveals a series of interconnections between variables (considered either
quantitatively or qualitatively). Thus, it is desired to determine which of the two factors: the
quantitative or the qualitative can lead to a better control of the target indicator, in the case of
this article an environmental indicator (and especially related to waste and GHG).

4. Research Methods

The method used consists of a simple factorial analysis at the level of the EU27 average,
which involves the decomposition, in the first phase, of the Waste/capita indicator, then of two
other Waste/GHG and GHG/GDP indicators. For example, Waste/capita is decomposed into
Waste per GDP and GDP/capita, the equation being: Waste/GDP*GDP/capita=Waste/capita.
Thus, waste per capita (noted: wcap) is a relation of the evolution of waste according to GDP
(noted: wgdp) and GDP per capita (gdpcap). So the equation is: wcap=wgdp*gdpcap. Where,
GDP per capita is considered the qualitative factor, and the evolution of waste per GDP is
considered the quantitative factor.

The data source is Eurostat, and we choose the initial years 2010, 2012, 2014, 2016, 2018
and the final 2020.

According to the information presented above wcap;=wgdp;*gdpcap;, i is the year.

So,

Weap2010=Wgdp2010*gdpcapzozo, WCap2012=Wgdp2012*gdpcap2os2,
WCap2014=Wgdp2o14*gdpcap2ois, Weap2016=Wgdp2016*gdpcap2ois, WCap201s=Wgdpzo1s*gdpcapzois si
wcap2020=wgdp2020*gdpcap2oz0 they are part of the equations it has been use.

The total change of wcap,gzo compared to the years 2010, 2012, 2014, 2016 and 2018 is
formulated as the equations:

AWC&p1:W03.p2020-Wcap2010, AWC&pz:Wcapzozo-WCapZ()lz, AWC&ngWCapzozo-Wcapzou,
Awcap4=WCap2020-WCapP2016, AWCaps=WCap2020-WCapP201s-

The corresponding influences of the two factors will be:

Awgdp1=wgdp2020*gdpcap2o10- Wgdp2o10*gdpcap2o1o and respectively

Agdpcap;= gdpcap020*Wgdp2o20 - gdpcap2o10™ Wgdp2ozo.

Awgdp,=wgdp2020*gdpcap2o12- Wgdp2o12*gdpcap2o12 and respectively

Agdpcap,= gdpcap2o20*Wgdp2o20 - gdpcapzor™ Wgdp2ozo.

Awgdps=wgdp2020*gdpcap2o14- Wgdp2o14*gdpcap2o14 and respectively

Agdpcaps= gdpcap020*Wgdp2o20 - gdpcap2o14™ Wgdp2ozo.
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Awgdpa=wgdpa020*gdpcapzoie- Wgdp2016*gdpcapzois and respectively

Agdpcaps= gdpcap2o20*Wgdp2o20 - gdpcapzois™ Wgdp2ozo.

Awgdps=wgdp2o20*gdpcap2o1s- Wgdp2o1s*gdpcap2ois and respectively

Agdpcaps= gdpcap2o20*Wgdp2o20 - gdpcapzois™ Wgdp2ozo.

Similar to the methodological details above, we do the same for:

WGHG;= wcap;* capGHG; and for GHGgdpi=GHGw;*wgdp;.

Where: wGHG is waste on GHG, being a value calculated by the author, there being no
real effective values, wcap — waste per capita is the real, initial value provided by Eurostat,
GHGgdp — Greenhouse gas emissions on GDP, GHGw is Greenhouse gas emissions on waste,
and wgdp is waste on GDP with the initial Eurostat data, an indicator also used in the first
equation.

5. Findings

Initial data for the three analyzed equations are presented in tables 1, 2 and 3. Based on
them, three graphs were made to reveal the connection between the analyzed indicators.

Thus, during the analysis period (2010-2020), if we follow the evolution of waste per
GDP, we see a modest decrease in the weight of waste; while the evolution of GDP per capita
has also increased constantly (see Table 1).

Table 1. Systematization of the initial data for waste per capita and the evolution of
waste according to GDP and GDP per capita for the years 2010, 2012, 2014, 2016, 2018 and
2020 for EU

. 68
Cap | d d " ; % y=-0,615x+82,1¢
real capcalc | gdp pcap L \ Ko
1 1 2 55%5 Pl
i8¢ 014
010 | 713 709.8 7 5.52 ‘mﬁ
1 1 2 '::65 me >,
012 | 716  |6988 |6 5.74 S
h 85
1 1 2 2500 2550 2600 2650 2700 2750 2800 28
014 733 727 . 9 6 6 . 18 GDP per capita (thousand euro per capita)
1 1 2
016 | 764 764.1 5 7.14
1 1 2
018 | 828 837.6 5 8.27
1 1 2
020 | 802 823.7 5 8.06

Source: author's calculations and Eurostat primary data.* GDP per capita (gdpcap) is
transformed into GDP in 1000 euros per capita.

These developments are reproduced in the adjacent figure, where the close correlation
between the elements, their inverse relationship and the natural tendency of the improvement of
the two indicators can be noted. The result of the two indicators, i.e. waste per capita undergoes
some upward evolution over time. At the same time, we note a slight difference between the
actual value calculated according to the analysis and the real one, offered by Eurostat, suggesting
either the presence of various calculation errors or the idea of the need to introduce other
explanatory elements.

If we follow the decomposition of waste per GHG into waste per capita and capita per
GHG (see Table 2), we observe, in addition to the relatively increasing evolution of waste per
capita, mentioned above, a decrease over time in GHG per capita and therefore an increase in
capita per GHG otherwise gratifying fact for the achievement of the EU's climate and social
objectives. So the correlation of the above indicators that can explain the evolution of WGHG is
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positive and unfortunately increasing, waste management being rather poor in controlling also
toxic gas emissions.

Table 2. Systematization of the initial data for waste per capita and the evolution of
waste according to GHG and the inverse value of GHG per capita for the years 2010, 2012,
2014, 2016, 2018 and 2020 for EU

w W c
GHG cap apGHG
) 1 1 0. 0
010 74.796 | 713 10204 e o
: 1 1 0. fow M
012 84516 | 716 10753 - = r A 1
) 1 1 0. e
014 99.195 | 733 11494 3
y 2 1 0.
016 02.759 | 764 11494 £
: 2 1 0 . ”‘“”Cim 1720 1740 1760 1780 1500 1820
018 15.059 | 828 11765 Wty s sy
: 2 1 0.
020 46.886 | 802 13699

Source: author’s calculations and Eurostat primary data.

If we look at the decomposition of GHG per GDP into components such as GHG per
waste and waste per GDP (see Table 3), we observe, in addition to the downward evolution of
GHG per waste, mentioned above in reverse form, and a modest decrease and conservation (in
the period 2016-2020) of waste per GDP. The above developments can explain the positive
evolution of GHG on GDP, it remains to discern whether the significant contraction of GDP (-
5.7% - real GDP growth rate) in 2020, or the significant decrease of GHG, was more favourable
for the indicator GHGgdp evolution.

Table 3. Systematization of the initial data for GHG per GDP and the evolution of
GHG according to waste and waste per GDP for the years 2010, 2012, 2014, 2016, 2018 and
2020 for EU

G G w
HGgdp HGw gdp
: 38 0 6 .
010 3.30414 .00572 | 7000 7 ¢
: 35 0 6 i
012 7.69231 .00542 | 6000 A
) 33 0 6
014 |1.33295 |.00502 | 6000 w o m
: 32 0 6 s
016 0.57823 .00493 | 5000
‘ 30 O 6 000000 00000 000200 000300 000400 000500 0,006
0 18 2 . 24289 : 00465 5000 (GHG on waste (Tomnes per kilograms)
y 26 0 6
020 3.27957 .00405 | 5000

Source: author’s calculations and Eurostat primary data.* GHGgdp is transformed in
GHG on euro

According to Eurostat data, and the tables above, the results are presented in the tables
below (see Tables 4, 5 and 6, where the information is presented in percentages).

Table 4. The link between waste per capita and the evolution of waste per GDP and
GDP per capita and the correspondence with reality based on a factor analysis for the EU
average for the year 2020 in relation to the years 2010, 2012, 2014, 2016, 2018
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Awe A A AW (Awcapcalc;
apcalc; wgdp; | gdpcap; | cap real; | -Awcap real;)

1.13 - 1. 0.8
9 0.510 649 93 0.246

Awe A A AW (Awcapcalc;
apcalc, wgdp, | gdpcap, | capreal, | -Awcap real,)

1.24 - 1. 0.8
9 0.257 506 63 0.386

Awe A A AW (Awcapcalcs
apcalcs; wgdps | gdpcaps | cap real; | -Awcap reals)

0.95 - 1. 0.6
8 0.262 220 93 0.266

Awc A A Aw (Awcapcalc,
apcalc, wgdp, | gdpcaps | cap real, | -Awcap real,)

0.59 0 0. 0.3
6 .000 596 83 0.214

Awc A A Aw (Awcapcalcs
apcalcs wgdps | gdpcaps | cap reals | -Awcap reals)

- 0 - -
0.138 .000 0.138 0.257 0.119

Source: author's calculations. The notations above are kept, and the values of the
variable variations are expressed in percentages

Thus, if we consider that the relationships are established correctly, we can interpret in
the case of wcap that the evolution of this indicator was based on two factors: the reduction of
waste per GDP and the increase of GDP per capita. According to the factor analysis, based to the
methodology above, the wcap increase was mainly based on the evolution of GDP per capita.
The evolution over time certainly marks a narrowing of the gaps, but it preserves the undeniable
importance of the GDP per capita factor. Therefore, the evolution of GDP per capita, which is
desired to increase at the level of any economy, "artificially” damages the explanation for the
evolution of waste per capita, the increase in the number of inhabitants also contributing to this
aspect, also due to the migration towards EU caused by various events (e.g. Ukraine war).

Table 5. The link between waste per GHG and the evolution of waste per capita and
per capita per GHG based on a factor analysis for the EU average for the year 2020 in
relation to the years 2010, 2012, 2014, 2016, 2018

A A Aca
wWGHG; | wcap; pGHG;

0. 0 0.63
721 091 0

A A Aca
WGHG, | wcap; pGHG,

0. 0 0.53
624 .093 1

A A Aca
wWGHG; | wcaps pGHG;

0. 0 0.39
477 .080 7

A A Aca
WGHG, | wcap, pGHG,

0. 0 0.39
441 044 7

A A Aca
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WGHGs | weaps PGHGs

0. - 0.34
318 0.030 9

Source: author's calculations. The notations above are kept, and the values of the
variable variations are expressed in percentages

Regarding waste on GHG, following the factor analysis, we observe that the dominated
contribution between wcap and capGHG, capGHG playing a crucial role for explaining the
evolution of the wGHG indicator. In the context where, following active and well-channelled
policies, the volume of GHG has reduced at the EU27 level, and the number of inhabitants has
increased, the importance of the factor seems to have a weaker connection with the evolution of
waste, the evolution of GHG substantially influencing the evolution of the wGHG indicator.

Regarding the link between GHG relative to GDP and the explanatory factors chosen, we
note that the factor analysis is in favour of the evolution of GHGw and less on the amount of
waste relative to GDP.

Table 6. Link between GHG per GDP and GHG per waste and waste per GDP
based on a factor analysis for the EU average for the year 2020 compared to the years
2010, 2012, 2014, 2016, 2018

AG A A
HGgdp; GHGw; | wgdp:
1.200 1.119 0.081

AG A A
HGgdp, GHGw, | wgdp,
0.944 0.904 0.041

AG A A
HGgdps GHGw; | wgdps
0.681 0.640 0.041

AG A A
HGgdp, GHGw, | wgdp,

- - 0
0.573 0.573 .000

AG A A

HGgdps GHGws | wgdps

- - 0
0.390 0.390 .000

Source: author’s calculations. The notations above are kept, and the values of the
variable variations are expressed in percentages

6. Conclusions

Economic literature, although it abounds in dealing with climate issues and the economic
impact of climate developments, often does not propose an approach that breaks down the
influence of each factor meticulously, with a critical spirit.

Although factor analysis does not tell us about the quality of the factors, whether they are
qualitative or quantitative, it can indicate which of the factors has a higher importance in the
evolution of the indicator chosen to be explained. Thus, the analysis reveals that waste per capita
is mainly determined by GDP per capita (the qualitative factor), waste per GHG is mainly
determined by the capita per GHG (the qualitative factor), and GHG per GDP is mainly
determined by GHG per waste (the quantitative factor) .

At the same time, although the formulation of the indicators in a relative manner can
create an "artificiality” of the conclusions, being a natural and desirable tendency for the growth
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of GDP and that of the number of inhabitants, it can also indicate developments that require
substantial human effort and perseverance in reaching the targets: reducing the volume of
greenhouse gases and the need to improve waste management. Although waste per GDP
decreased modestly during the analysis period, waste per capita and waste per GHG increased
spectacularly, fact that may signal the need for a much more consistent effort on the part of
member countries for waste management.
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Abstract: In this article we aim to analyze different categories of social impacts related to circular
business models in order to assess and report the holistic dimension of the circular economy at the micro
level. Until now, specialists in the field have mainly addressed the environmental or economic impacts
derived from the adoption by companies of the principles of the circular economy, the social dimension of
the circular model at the micro level being underexploited. A good understanding of the different
categories of social impacts related to the circular economy of enterprises will contribute to the
development of policies that can improve the implementation of the circular economy in a territory. The
most important challenges related to the social dimension are: innovation, circular and social
transformation, accessibility of products and, last but not least, the impact on health.

Keywords: circular economy, urban circular economy, social dimension, impact assessment, circular
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1. Introducere

Utilizarea sporita a conceptului de economie circulara (EC) a inceput in ultimii ani de la
miscarea cradle-to-cradle, ca raspuns la deficitul de resurse si la constientizarea faptului ca
afacerile sunt nesustenabile.

Economia circulara a fost definitd ca un sistem economic care se bazeaza pe modele de
afaceri care inlocuiesc conceptul de ,sfarsit de viatd” cu reducerea, alternativ reutilizarea,
reciclarea si recuperarea materialelor in procesele de productie/distributie si consum, astfel
operationale la nivel micro (produse, companii, consumatori), nivel mezo (parcuri eco-
industriale) si nivel macro (oras, regiune, natiune si nu numai), cu scopul de a realiza o
dezvoltare durabila, care implicd crearea unei calitati a mediului, prosperitate economica si
echitate sociala, in beneficiul generatiilor actuale si viitoare. Economia circulard este un sistem
economic in care anumite ,,cadre R” pot fi aplicate pentru a reduce fluxurile de materiale,
energie si deseuri si are ca scop reducerea nu numai a impactului asupra mediului, al sistemelor
de consum si productie, ci si impactul social si economic.

Principalele obiective ale economiei circulare sunt atinse prin inchiderea buclelor de
materiale, reducerea nevoii de materii prime si eliminarea deseurilor, mentinerea valorii adaugate
a produselor cat mai mult timp posibil si minimizarea deseurilor. Pe scurt, obiectivele principale
sunt prosperitatea economica si calitatea mediului. Tranzitia cdtre economia circulard provine
din implicarea tuturor actorilor sociali si din capacitatea acestora de a lega si de a crea modele
durabile de colaborare si schimb.

Cu peste 55% din populatia globald care traieste in orase, tranzitia la un model de
economie circulard are potentialul de a avea un impact asupra multor indivizi in ceea ce priveste
mijloacele lor de existentd, accesul la resurse, servicii si bundstarea sociald. Autoritatile
municipale au un rol central in tranzitia economiei circulare fiind responsabile de managementul
deseurilor si planificarea urbana, asigurarea incluziunii si bunastarii.
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Economia circulara are un aspect societal, partial prin locurile de munca pe care le ofera
(in ,,sistemul economic™), dar si prin impactul sdu asupra accesului, accesibilitdtii si consumului
de materiale, energie, bunuri si servicii.

Dupad cum s-a mentionat si in alte cercetdri privind durabilitatea si rezilienta urbana,
exista riscul ca beneficiile tranzitiei circulare sa fie distribuite inegal avind un impact negativ
asupra egalitdtii umane, bunastarii si dezvoltarii.

2. Impactul social al unui model de afaceri circular

In prezent, unii cercetitori considera incd neclar modul in care conceptul economiei
circulare duce la o mai mare egalitate socialda in ceea ce priveste echitatea, genul si alte
diversitdti sau oportunitati sociale. Economia circularda realizeazd simultan performanta
economicd, incluziune sociala si rezilientd de mediu in beneficiul generatiilor actuale si viitoare.
Intr-un cadru de sustenabilitate, a fost dezvoltat un indice integrat la nivel corporativ si indicatori
de circularitate, indicatori tridimensionali aplicati in modele circulare de afaceri.

Definitiile a ceea ce reprezinta un model de afaceri variaza, dar majoritatea sunt de acord
cd un model de afaceri descrie modul in care o companie creeazd si capteazd valoare.
Caracteristicile unui model de afaceri definesc propunerea de valoare pentru client si
mecanismul de stabilire al preturilor, indicd modul in care compania se organizeaza si cu cine
colaboreaza pentru a produce valoare si specificd modul in care compania 1si structureaza lantul
de aprovizionare. Modelul de afaceri permite firmei, impreund cu partenerii sai, sa creeze
valoare si sd isi insuseascd o parte din acea valoare (de exemplu, gésirea unui model care sa
semene cel mai mult cu natura si care se apropie de realizarea ciclarii complete a materialelor).
Cu toate acestea, intreprinderea unei astfel de transformari ambitioase necesitd o colaborare
stransa si o coordonare intre actorii din retelele industriale pentru a realiza bucle materiale
stranse sau lente.

Pana in prezent, modelele circulare de afaceri au fost analizate in studiile de management
pentru a explora implementarea si implicatiile lor la nivel managerial. Au fost studiate si
diferitele strategii adoptate pentru a inchide buclele de resurse cu cicluri de viatd mai lungi si
reutilizare a produselor, in timp ce alte aspecte inerente consumatorilor si servitizarii (regandirea
companiilor astfel Incat sa devind mai digitalizate si1 sd ofere o abordare spre oferirea unor
servicii digitalizate) sau economiei partajate au fost analizate intr-o masura mai mica.

Modelele circulare sunt clasificate in functie de structura particulard a companiei, de
motivatia profesionistilor pentru schimbarea modelelor sau intr-un mod integral pentru a
cuprinde o perspectiva sociald. De asemenea, literatura de specialitate diferentiazd domeniile de
adoptare a modelelor de afaceri in functie de nivelul de inchidere a buclelor materiale,
managementul circular de provizii (regenerabile, materiale reciclabile etc.), recuperarea
resurselor, extinderea ciclului de viata al produsului (reparatii, modernizare si piete second-hand
etc.), economia partajata sau servitizarea.

Valoarea unui model de afaceri circular este adesea asociatd cu un potential ridicat de
creare de locuri de munca. Crearea de locuri de munca este prezentatd ca o externalitate pozitiva
a tranzitiei la economia circulard. Cerintele de munca, in crestere, inlocuiesc alte competente in
alte parti ale economiei, de exemplu, in productia de materiale primare sau produse noi. Se
foloseste definitia locurilor de muncd verzi pentru a estima impactul economiei circulare asupra
ocupdrii fortei de munca si introduc legdturile acesteia cu locurile de munca create in sectoarele
verzi. De asemenea, se determina impactul activitatilor companiilor legate de economia circulara
asupra ocupadrii fortei de munca la nivel micro intr-o regiune. Este evidentiat si numarul de locuri
de munca create de-a lungul lantului de aprovizionare, veniturile aferente acestor locuri de
munca si participarea angajatilor ca indicatori sociali. Remanufacturarea si repararea bunurilor,
cladirilor si infrastructurii vechi creeaza locuri de munca calificate local. Astfel, categoriile din
dimensiunea sociald sunt: relatiille cu comunitatea, Imputernicirea angajatilor, sdnatatea si
siguranta angajatilor, formarea si educatia angajatilor, practicile de munca si munca decenta,
egalitatea si drepturile omului, relatiile cu furnizorii si responsabilitatea produsului sau relatiile
cu utilizatorii.
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Alti indicatori legati de dimensiunea sociala a unei economii circulare sunt asociati cu
veniturile din impozitele de mediu, investitiile private, PIB-ul generat, brevetele si inovatiile
legate de reciclare. Indicatorul veniturilor din impozitele de mediu (ca proportie a veniturilor din
impozitele de mediu in PIB) este considerat un factor de piatd intern care include contributia
tuturor actorilor, cum ar fi consumatorii si producatorii. In plus, investitiile private in bunuri
tangibile, valoarea adaugata la costurile factorilor in sectoarele de reciclare, reparare si reutilizare
si Inchiriere si leasing sunt, de asemenea, considerate ca impact social ale economiei circulare,
precum si beneficiile generate pentru clienti.

Actiunile de colaborare pot fi considerate un impact social al unui model circular care
masoard procentul de rezidenti care au participat la un dialog legat de sistemele de economie
circulard, partenerii implicati in simbioza industriald sau implicarea partilor interesate in
procesul de luare a deciziilor si parteneriatul. Unii cercetatori subliniazd cd oamenii de toate
varstele si abilitatile sunt esentiale pentru modelul circular (ce oferd o cale de urmat
administratiei), iar consumatorii devin utilizatori si creatori, crescand astfel transparenta
proceselor de productie pentru a le permite cetatenilor sd aleagd mai multe produse si servicii
circulare. Dimensiunea umanista este inclusa in unele studii care iau in considerare impactul
asupra bunastarii umane, educatiei, sanatatii, vietii si conditiilor de trai.

Sursele generatoare ale impactului social pot fi mai complexe decat par, deoarece
procesele socio-economice afecteazd adesea comportamentele si procesele socio-economice i
altereaza capitalul cultural si uman.

Implicarea partilor interesate in procesele de luare a deciziilor este considerata, de catre
unii autori, un indicator social legat de modelul circular de afaceri. Cu cét presiunea partilor
interesate ale companiei este semnificativa in ceea ce priveste sustenabilitatea, cu atat este mai
mare masurarea implicatiilor sociale ale economiei circulare la nivel micro in afaceri. Prin
urmare, partile interesate sunt de obicei angajatii, clientii, furnizorii $i comunitatea.

Dimensiunea sociald a economiei circulare abordeaza identificarea, contabilitatea si
gestionarea valorilor si nevoilor diferitelor parti interesate ale companiilor private s
organizatiilor publice. Majoritatea studiilor realizate pana in prezent s-au concentrat In principal
pe efectele economiei circulare asupra mediului si mai putin pe impactul sdu asupra societatii.
Astfel, este necesara aprofundarea categoriilor de impact social pe care companiile le pot masura
si raporta atunci cand adoptda un model de afaceri circular.

Unele tari au lansat anumite standarde pentru implementarea principiilor economiei
circulare in organizatii si strategii de monitorizare. Recent, au fost explorate capacitatile
contabile aplicate de intreprinderi pentru a gestiona activitatile si procesele legate de economia
circulard. Cu toate acestea, existd incd o nevoie de a introduce standarde s1 masuri specifice la
nivel micro in procesele contabile.

3. Economia circulara urbana

Economia circulard urbana se concentreazad pe oportunitdtile a trei sisteme cheie - cladiri,
mobilitate si produse. La nivel mondial, orasele implementeaza strategii de economie circulara
pentru a reduce resursele pe care le consuma si impactul lor asupra mediului. Cu toate acestea,
dovezile consecintelor sociale intentionate sau neintentionate ale tranzitiei la ,,orase circulare”
sunt dispersate. Efectele sociale au fost rareori luate in considerare in studiile asupra oraselor
circulare si, acolo unde au fost discutate, domeniul de aplicare a fost destul de limitat, acoperind
doar angajarea (in mare parte a lucratorilor din sectorul informal) si practicile de guvernare.

Un oras circular este definit ca un oras care practica principiile economiei circulare in
parteneriat cu partile interesate ale orasului (cetateni, comunitate, afaceri si parti interesate In
cunoastere), pentru a-si realiza viziunea unui oras sigur de viitor. De asemenea, urmareste sa
genereze prosperitate, sa creascd gradul de ocupare si sd imbunatateasca rezistenta orasului si a
cetatenilor sdi. O altd abordare a orasului circular o reprezinta organizarea strategiilor in functie
de necesitdti. Acestea se bazeaza pe: infrastructurd, consum social, industrii/afaceri si planificare
urbana.

—
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Economia circulara urbana oferd o oportunitatea de a remodela caile de dezvoltare
socio-economica catre obiectivele de echitate sociala si justitie de mediu. Acolo unde a fost luat
in considerare impactul social, discutiile au avut tendinta sd se concentreze in jurul
oportunitatilor de angajare pentru lucratorii din sectorul informal din tarile cu venituri mici si
medii. Cu toate acestea, In ceea ce priveste ocuparea fortei de muncd, ar trebui sd se ia in
considerare nu numai salariile ci si inlocuirea, crearea sau transformarea locurilor de munca.

Inovatia sociald (pe langa accesibilitatea produselor) si potentialul economiei circulare
de a transforma societatea (prin calitatea locurilor de munca create) sunt considerate noi
provocdri legate de dimensiunea sociala.

Din perspectiva sectoriald, conceptul economiei circulare aplicat la nivel de oras nu a
trecut de concentrarea pe managementul deseurilor, iar proiectele ,.circulare” dezvoltate (de
exemplu, in oragele europene) sunt de obicei limitate la gestionarea deseurilor. Evaluarea si
intelegerea impactului tranzitiei catre circularitate necesita indicatori robusti, insa activitatea in
acest domeniu se concentreaza pe produse si servicii, care pot sd nu fie aplicabile evaludrilor la
nivel de oras.

In plus, natura impactului social este de obicei contextuald si nu poate fi aplicatd cu
usurintd la metodele de evaluare cantitativa care sunt obisnuite (de exemplu, pentru impactul
asupra mediului). Se incearcd adaptarea indicatorilor din abordarile de evaluare a ciclului de
viata social, dar aceasta este la inceput si, prin urmare, aplicabilitatea ei ramane de vazut cum va
evolua in viitor.

Legat de temeri si aspiratii au fost constatate preocupari substantiale din partea
consumatorilor cu privire la ,,produsele ca servicii”. Consumatorii nu mai detin produse, ci in
schimb incheie acorduri sau contracte cu un producator sau vanzator care pastreaza proprietatea
asupra unui produs si il furnizeaza ca servicii. In ceea ce priveste risipa alimentara, a fost
incadrata ca ,,activitate economica” ce ar putea submina organizatiile caritabile care ,,recolteaza”
deseuri alimentare pentru a le distribui persoanelor aflate in nevoie si care ar conduce astfel la o
crestere a nedreptatii sociale.

Intelegerea modului in care strategiile economiei circulare afecteazi oamenii in mod
holistic permite evaluarea ,,cine va pierde si cine va castiga” dintr-un proces de tranzitie, iar
guvernele pot sa dezvolte politici redistributive care ar aborda dezechilibrele si ar duce la o
societate mai justa. Dacd este stabilitd corect, economia circulard are potentialul de a debloca nu
numai beneficii de mediu, ci si de a oferi o multitudine de oportunitdti pentru toate partile
interesate.

Prin urmare, apare necesitatea de a evalua mai bine impactul social ale unei tranzitii cétre
orase circulare pentru o mai buna intelegere a modului in care tranzitiile catre orasele circulare
pot functiona pentru o gama largd de parti interesate. Comunitatea de cercetdtori poate sa
contribuie la dezvoltarea metodelor, cadrelor si indicatorilor relevanti care pot fi aplicati la
evaluarea impactului social in orasele circulare, pentru a se asigura cd impactul social pozitiv ale
tranzitiei la circularitate sunt recunoscute, iar impactul negativ atenuat.

4. Concluzii

In timp ce dimensiunile sociale ale unei economii circulare sunt explorate, clasificarea
impacturilor sociale si dezvoltarea indicatorilor adecvati sunt inca insuficient abordate in
literatura de specialitate. Unii specialisti au analizat unele metrici sociale la nivel corporativ, care
ofera o bazd in abordarea problemei contabilitatii valorii sociale la modelul circular pe care-I
realizeazd o companie in ansamblu.

Introducerea unei durate de viatd mai lungi a produselor are rolul sa creeze locuri de
munca (de exemplu, o crestere semnificativa asteptatd a activitatilor de gestionare a deseurilor).
Cu toate acestea, unele sectoare de activitate vor avea de pierdut (de exemplu, in industriile
extractive, producdtoare, en-gros, comercianti cu amanuntul, transporturi). Existd dovezi ca, in
multe cazuri, o durata de viatd mai lunga a produselor reprezintd o reducere a impactului asupra
mediului. Cadrul de politica actual include unele masuri cu privire la protectia consumatorilor
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(legate de garantii si sigurantd), initiative de promovare a designului ecologic si a inovatiei
ecologice etc.

Principalele provocari legate de dimensiunea sociald a economiei circulare pot fi
rezumate, astfel:

- transformare circulara si transformare sociala. Noile locuri de munca create de
economia circulara, in special in activitdtile de Intretinere si reparatii, ar trebui sa fie de inalta
calitate;

- inovatie. Este necesard combinarea inovatiei si a produselor cu duratd mai lungd de
viata ceea ce duce la promovarea altor tipuri de inovatie dincolo de inovarea tehnica: inovatia
sociald, inovatia de reglementare etc. pentru a Imbundtati acceptarea consumatorilor. Cele mai
bune inovatii nu vor veni din tehnologie, ci din schimbdrile sociale;

- impact asupra sanatatii. Daca ar fi sa respectam strict principiile economiei circulare,
am putea ajunge sa reciclam produsele care contin substante chimice periculoase si sa le folosim
pentru a crea alte produse, generand astfel un risc pentru sanatatea consumatorilor;

- accesibilitatea produselor. Daca preturile sunt prea mari pentru consumatori, acceptarea
produselor sustenabile/circulare va fi mai dificil de castigat. Acest lucru poate necesita
dezvoltarea modelelor de afaceri de inchiriere/leasing.

O economie circulard va contribui la eficienta resurselor, va reduce negativ impactul
asupra mediului si va creste ocuparea fortei de muncd, ceea ce se datoreazd unei schimbari
structurale majore in sectorul de gestionare si reciclare a deseurilor.

Pentru a maximiza impactul economiei circulare asupra societatii sunt necesare o serie de
schimbari, de exemplu modificari ale sistemului fiscal (impozitarea muncii trebuie transferata la
impozitarea consumului de resurse). De asemenea, apare necesitatea schimbarii legislatiei astfel
incat sa fie aliniatd cu obiectivele economiei circulare. Schimbarile in comportamentul
consumatorilor si producétorilor trebuie formate de la o varsta frageda. Consumatorii trebuie sa
inteleaga costul total al producerii unui produs pentru a fi inclinati sd aleaga unul durabil.
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Abstract: The present article is built on the regulation from Law no. 8/1996, The Civil Code and The
Criminal Code regarding the legal liability and its forms.

In the first part of the article, | presented some terminological specifications regarding the notion of legal
liability like: legal knowledge, common traits from the structure of legal liability in different areas and
the nature of the complex character that it is included in legal liability in all fields.

In the second part of the article, | analysed the principles of legal liability that underline some problems
of the foundations of civil liability in accordance with the solutions established by legal doctrine.

In the final part of this article | review the forms of legal liability and | have reached certain conclusions
regarding the importance of legal liability in all the fields of law.

Keywords: Law no. 8/1996, legal liability, principles, forms of legal liability

Precizari initiale

In primul rdnd, mentionam ci fiecare ramura a dreptului cunoaste cel putin o forma a
raspunderii juridice. Aceastd cunoastere juridica' are la baza natura relatiilor care se
formeaza intre ramurile de drept, care creeaza la randul lor, forme ale raspunderii juridice
inter-disciplinare ,,interdisciplinar”. Asa cum normele juridice apartin ramurilor de drept?, tot
astfel putem raporta intregul regim juridic al unei forme de raspundere juridica la ramurile
existente ale dreptului.

In al doilea rdnd, semnalim ci anumite elemente din structura raspunderii juridice
sunt comune, sau pot fi identificate ca avand trasaturi comune (precum: fapta ilicita,
prevederile legale, sanctiuni) cu mai multe forme ale rispunderii juridice. In concret,
ramurile de drept nu pot fi privite ca fiind izolate una fata de cealalta, ci ca parti ce alcatuiesc
un nucleu numit sistem de drept. Acesta, la randul lui, a conturat i continua sa contureze,
anumite institutii juridice comune® mai multor ramuri de drept.

In al treilea rand, raspunderea juridicd se bucura de un caracter complex, deoarece
recunoaste si protejeazd scopuri comune. Pe langa acestea, identificam functii comune,
aceleasi principii ale raspunderii juridice, cét si interactiunea stransa cu dreptul procesual®,
care pand la urmd contureaza si asigurd punerea in aplicare a mecanismului raspunderii
juridice.

Pe de altd parte, nici in materia raspunderii pentru prejudicii cauzate autorilor de
opere stiintifice nu putem ignora legatura indisolubild dintre institutia juridica a raspunderii
civile cu ramura dreptului penal, in contextul in care acordarea despagubirilor cuvenite

! A se vedea |. Craiovean, Filosofia dreptului sau dreptul ca filozofie, Editura Universul Juridic, Bucuresti, 2010,
p. 323.

% A se vedea A. lorgovan, Tratat de drept administrativ, vol. II, editia 4, Editura All Beck, Bucuresti, 2005, p.
357.

* Idem, p. 358.

* A se vedea L. S. Stitescu, Corelatia dintre ramurile de drept, formele raspunderii juridice si capacitatea de
cogenerare reciprocd, in Revista ,,Dreptul”, Bucuresti, nr. 9/2017, p. 53-60.
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autorilor se face in conformitate cu prevederile legislatiei civile, respectiv ale Codului civil,
chiar dacd acestea se acorda in cadrul procesului penal, de cétre instanta penald, prin aceeasi
hotarare. In acelasi context, putem mentiona dispozitiile art. 581 din Codul de proceduri
penala, potrivit caruia dispozitiile din hotararile penale privitoare la despagubirile civile si la
cheltuielile judiciare se executa potrivit legii civile.

Notiunea de raspundere juridica

Potrivit intelesului curent din limba romana modernd, termenul ,,réspundereS’ este
definit ca responsabilitate®, sau obligatia ca cineva sa dea socoteala de faptele sale, a cere
cuiva socoteala, dar si obligatia de a raspunde de indeplinirea unei actiuni, sarcini etc.

In doctrina de specialitate’, se regaseste exprimarea responsabilitate in general, ct si
cea de responsabilitate civila, penala etc. Totusi, predominant se foloseste termenul de
raspundere, pentru care optam si noi.

Mentiondm, de asemenea, cd definitia cuvantului ,,juridic” cuprinde acel ceva care
tine de drept, privitor la drept, referitor la legi ®.

In consens cu cele exprimate mai sus, putem afirma ci ,rispunderea juridica” este
obligatia unei persoane de a respecta intr-o societate legile acesteia, fiind constransa sa dea
socoteald, daca le incalca.

Desigur ca raspunderea, in general, si - CU precddere - raspunderea juridica, este strans
legatd de mediul social in care trdim. De aceea, toate tipurile de raspunderi, precum:
raspunderea juridicd, rdspunderea morald, rdspunderea politicd, rdspunderea religioasa,
constituie formele ale raspunderii sociale.

Dupa cum s-a remarcat in literatura de specialitate, rdspunderea juridicd se afla in
centru intregii raspunderii sociale®, iar, pe de altd parte, desi raspunderea juridica poate fi
definitd ca o categorie generald a dreptului, ea este consacratd de legile in vigoare si este
studiatd prin manifestarile ei in concrete, particulare, in cadrul diferitelor ramuri ale
dreptului, precum: dreptul civil, dreptul penal, dreptul administrativ’®, dar si dreptul
proprietatii intelectuale.

Raspunderea juridicd intervine in cazul actiunii sau inactiunii ce contravine
prevederilor unei norme de drept dintr-o societate. Consecinta juridica ce este atrasa o data
cu incilcarea acestor norme, este pedeapsa previzutd de normele juridice™.

Raspunderea juridica si sanctiunea, desi sunt doua fatete ale aceluiasi fenomen social,
nu pot si existe una fara cealalti. In concret, putem afirma; ca, fara cadrul juridic oferit de
raspunderea juridicd, sanctiunea nu ar mai avea relevanta.

Dar, in opinia noastra si in acord cu cele judicios statuate in literatura de specialitate,
raspunderea juridica nu se poate confunda cu sanctiunea juridicd aplicatd celui in cauza,
deoarece aplicarea sanctiunilor juridice este doar consecinta finald a antrenarii raspunderii
juridice. O atare concluzie este desprinsa pornind de la definitia raspunderii juridice,
consacrata 1n literatura de specialitate, ca fiind: ,,complexul de drepturi si obligatii conexe,
care, potrivit legii, se naste ca urmare a savarsirii unei fapte ilicite si care constituie cadrul de

b

> A se vedea Dictionarul explicativ al limbii Romédne (Dex), aparut sub egida Academiei Romane, Institutul de
Lingvistica ,,Jorgu Iordan-Al. Rosetti”, Editie revazutd si adaugita, Editura Universul Enciclopedic, Bucuresti,
2016, p. 1013.

® A se vedea A. V. Fircas, Teoria generald a dreptului, cit. supra., p. 369 - care prezinti mai multe detalii despre
corelatia raspundere - responsabilitate.

" A se vedea M. Costin, Raspunderea juridicd, Editura Dacia, Cluj, 1794, p. 20; M. Eliescu, Raspunderea civild
delictuala, Editura Academiei, Bucuresti, 1972, p. 60.

8 A se vedea http://www.dex.ro, varianta Dex online, preluat in data de 19/09/2022, ora 19:51.

% A se vedea L. Pop, Consideraii generale privind rdaspunderea civild cu privire speciald asupra raspunderii
delictuale (extra-contractuale), in L. Pop. I-Florin Popa, S. Vidu, Tratat elementar de drept civil. Obligatiile
conform noului Cod civil, Editura Universul juridic, Bucuresti, 2012, p. 379.

19 A se vedea I. M. Anghel, Fr. Deak, M. F. Popa, Raspunderea juridica, Editura Stiintifica, Bucuresti, 1970, p. 10;
L. Pop, Consideratii generale, cit. supra.,p. 379.

A se vedea V. Gutuleac, Drept contraventional ,Chisinau, 2006, p. 230.
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realizare a constrangerii de stat prin aplicarea sanctiunilor juridice in scopul asigurarii
stabilitatii raporturilor sociale si al Indrumarii membrilor societdtii in spiritul respectarii
ordinii de drept™*?.

Mai mult, In cazul relatiilor sociale reglementate prin norma de drept, se are in vedere
realizarea unor modele de conduitd care sd fie socialmente utile si care sa poatd oferi
exemple de comportament agreat de societate si legel3. In acelasi timp, incilcarea normei
este sanctionata prin numeroase pedepse, care au si menirea de a corecta conduita individului
in societate.

In concluzie, fata de aspectele prezentate mai sus, putem defini rdspunderea juridica
ca fiind: institutia juridicd alcdtuitd din ansamblul normelor juridice care reglementeaza
raportul juridic apdrut intre autoritatile statului si persoana care a savarsit o faptd ilicita,
raport in cadrul cdruia intervine constrangerea statului, prin intermediul sanctiunilor juridice
aplicate celui care a savarsit o astfel de fapta, pentru a restabili ordinea de drept; si a preveni
savarsirea altor fapte ilicite™.

Principiile raspunderii juridice

Dupa intrarea in vigoare a noului Cod civil, aprobat prin Legea nr. 287/2009,
raspunderea juridicd si, cu precadere, raspunderea civild delictuald, se bucurd de o
reglementare mult mai cuprinzatoare fata de reglementarile vechiului Cod civil, care erau o
reproducere fidela a art. 1382-1386 din Codul civil francez.

In acelasi context, dupa intrarea in vigoare a noului Cod civil, prin legi speciale, cum
este si Legea nr. 8/1996, sunt reglementate alte cazuri sau ipoteze de raspundere civila, care
prezinti unele particularitati fata de prevederile Codului civil. In acest sens, mentionam ca in
baza binecunoscutului principiu de drept specialia generalibus derogant, se aplica cu
prioritate dispozitiile cu caracter special, acestea completandu-se cu dispozitiile generale, in
masura in care normele speciale nu contin anumite reglementari.

Totodata, noul Cod civil rezolvd problema fundamentelor raspunderii civile in acord
cu solutiile consacrate de doctrina juridica, unele dintre acestea fiind validate si de catre
practica judiciara.

In sistemul de drept roman, sunt evocate de citre doctrina®
raspunderii juridice:

- principiul angajarii raspunderii juridice doar in temeiul legii; Conform acestui
principiu, conducerea statului se realizeaza prin intermediul legii’®, nu prin comenzi (de la
regi, imparati, dictatori, etc.). Populatia se supune vointei majorité‘giils, care ia forma

> urmitoarele principii ale

12 A se vedea M. Costin, O incercare de definire a nofiunii raspunderii juridice, in Revista Romana de Drept, nr.
5/1970, p. 83; L. Pop, Consideratii generale, cit. supra., p. 380.

3 A se vedea N. Popa, Teoria generald a dreptului, Editura C.H. Beck, Bucuresti, 2008, p. 234.

! pentru unele detalii a se vedea; T. Bodoasca, A. Draghici, Prelegeri de raspundere si responsabilitate juridicd,
Editura ,,.Dimitrie Cantemir”, Targu Mures, 2008, p. 6; L. Barac, Rdspunderea si sanctiunea juridicd, Editura
Luminalex, Bucuresti, 1997, p. 40; A. V. Farcas, L. Farcas, Elemente de drept pentru economisti, cit. supra.,p.
85-86.

15 A se vedea R. Moticd, Gh. Mihai, Teoria generald a dreptului, Editura All Beck, Bucuresti, 2001, p. 243-247,
T. Bodoascd, A. Draghici, op. cit., p.7-11.

18 A se vedea art. 23 alin. (12) din Constitutie; art. 2 alin. (1-3) C. pen., care consacra pedepsirea numai in conditiile
si in temeiul legii.

7 Pentru detalii cu privire la evolutia conceptului de stat modern si a titularului puterii de stat, a se vedea A.V.
Farcas, I.R. Toncean Luieran, Drept constitutional si institutii politice. Caiet de seminar, Publicat in Editura
Universul Juridic, Bucuresti, 2011, pp. 26-33; Farcas Nicoleta, Nagy Oana Voica, Toncean Luieran loana Raluca
(2011), The Concepts of Legality and Legitimacy of Power in the Contemporary Modern Era, publicat in ,,The 17th
International Conference. The Knowledge-Based Organization. Economics, social and administrative approches to
the Knoledge-Based Organization. Conference Procedings 2. 24-26 November 20117, Nicolae Bélcescu Land Force
Academy Publishing House, Sibiu, ISSN 1843-6722, p. 663 si urm.

18 A se vedea A. V. Farcas, Principiile statului de drept in Romdnia, Editura Universul Juridic, Bucuresti, 2011,
p. 48.
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exprimarii optiunii prin vot, in a alege persoanele care sd reprezinte poporul, conform
structurii unui stat democratic.

- principiul angajarii raspunderii juridice numai pentru o fapta savarsita cu vinovatie;
Fapta savarsitd cu vinovatie, in formele prevazute de legelg, reprezinta punctul de plecare in
angajarea raspunderii juridice, mai ales 1n ceea ce priveste raspunderea penald. Sub acest
aspect, raspunderea juridica este un principiu general, izvorul sau constand in orice fapta
ilicitd sau un alt fapt juridic care cauzeaza un prejudiciu unei persoane. Existenta unei fapte
ilicite, ca element sau conditie distinctd a raspunderii civile, este consacratd, la nivel de
principiu, prin dispozitiile art. 1357 alin. 1 din Codul civil, conform caruia cel care cauzeaza
altuia un prejudiciu printr-o fapta ilicita este obligat sa il repare. In cazul raspunderii civile, o
fapta este ilicitd atunci cand este contrard legii si bunelor moravuri, sens in care dispozitiile
art. 14 alin. 1 din C. civ. consacra, cu valoare de regula generala, ca orice persoana trebuie sa
isi exercite drepturile si sd 1si execute obligatiile in acord cu ordinea publica si bunele
moravuri.

- principiul angajarii raspunderii juridice personale; Obligatia de a suporta
consecintele juridice revine numai persoanei care a savarsit fapta. Acesta va raspunde in
nume propriu si cu bunurile sale.

- principiul angajarii raspunderii juridice o singura data pentru aceeasi fapta (non bis
in idem); Un sistem de protectie eficient creeaza instrumente”® necesare in a preveni si a
sanctiona Incalcarea drepturilor21 prevazute de lege. Printre obiectivele propuse in acest sens
nu se numara si raspunderea juridica perpetud, care nu ar aplica reabilitarea si reintegrarea in
societate a individului, daca acesta ar fi pedepsit in nenumarate randuri pentru aceeasi fapta
comisa.

- principiul prezumtiei de nevinové‘giezz; Sub aspect probatoriu, in toate cazurile
trebuie si fie doveditd vinovitia autorului faptei ilicite?®. Persoana este consideratd
nevinovata pana la raiménerea definitiva a hotararii judecatoresti in cauza®.

- principiul celeritdtii in cazul angajarii raspunderii juridice. Datoritd impactului pe
care il are asupra individului si asupra societdtii, tragerea la raspundere juridica trebuie sa fie
infiptuiti cat mai repede posibil. In acest mod, societatea este aparati si regulile impuse
pentru a fi respectate sunt considerate primordiale in ordnduirea sociald. Tocmai din acest
considerent, dar nu numai, celeritatea este perceputa ca o idee diriguitoare in toate procesele
judiciare.

Formele raspunderii juridice

Legea nr. 8/199625, in Capitolul ll: Masuri de protectie, proceduri si sanctiuni,
sectiunea ll: Proceduri si sanctiuni, reglementeaza, pe langa masurile enumerate mai sus?, s

19 A se vedea art. 16 C. pen.

20 pentru detalii privind instrumente de protectie a drepturilor omului la nivel european si mondial a se vedea Nagy
Oana Voica (2021), Reducerea inegalitatilor si a discriminarii la nivel mondial, in volumul Simpozionului national
cu participare internationald, Noi paradigme ale educatiei si cunoasterii, Editura Risoprint, Cluj-Napoca, ISBN 978-
973-53-2814-6; pp. 43-46.

2L A se vedea V. Ros, Dreptul proprietdtii intelectuale, Editura Global Lex, Bucuresti, 2001, p. 263.

?2 in vederea aplicirii acestuia este necesara si garantarea liberului acces la justitie. Acesta din urma constituie unul
din obiectivele principale pe care Uniunea Europeani le urmareste, impreund cu statele membre, ca parte a strategiei
de eliminare a discriminarii. Pentru detalii In acest sens a se vedea Nagy Oana Voica (2022), Egalitatea de sanse, in
JOURNAL OF ROMANIAN LITERARY STUDIES is submitted for indexation in the ERIH-PLUS European
Reference Index for the Humanities and Social Sciences, Editura Arhipeleag XXI Press, Tg. Mures, ISSN: 2248-
3004, p. 673 si urm.

2 A se vedea L. Barac, op.cit., p. 228.

24 A se vedea art. 23 alin. (1) din Constitutie.

% Legea nr. 8/1996 privind dreptul de autor si drepturile conexe a fost recent modificata si completati prin Legea
nr. 15/2019, publicatd in Monitorul Oficial al Romaniei, Partea I , nr. 33 din 11 ianuarie 2019.

2 Mentionam ca prin termenul mdsuri tehnice de protectie se intelege: utilizarea oricdrei tehnologii, a unui
dispozitiv ori a unei componente care, conform functionarii sale normale este destinatd sd impiedice sau sa
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angajarea raspunderii civile, contraventionale sau penale?’, daca sunt incilcate drepturile
recunoscute si garantate prin mentionata lege.

Drepturile care apartin autorilor, titularilor de drepturi de autor si drepturile conexe,
sunt aparate prin intermediul actiunilor civile, penale sau contraven‘gionalezs.

In concret, formele raspunderii juridice, reglementate de Legea nr. 8/1996,
republicatd, sunt urmatoarele: raspunderea civild, contraventionala sau penala. De asemenea,
se face precizarea ca dispozitiile procedurale (desi ar trebui sd se refere si la dispozitiile
materiale?®) prevazute in mentionata lege, se completeaza cu cele de drept comun.

Dispozitiile Legii nr. 8/1996 se completeaza cu prevederile Codul Civil si ale Codului
penal, cat si cu normele prevazute in Codul de procedura civild si Codul de procedura penala,
dar si in Ordonanta nr. 2/2001, privind regimul juridic al contraventiilor, in ceea ce priveste
raspunderea juridica pentru incalcarea dreptului de autor si a drepturilor conexe.

Aceste dispozitii legale urmaresc armonizarea legislativd internd cu cea a Uniunii
europene, prin crearea unui ansamblu juridic eficace in oferirea protectiei dreptului de autor
si a drepturilor conexe®. Un element din acest ansamblu este reprezentat de raspunderea
juridica: civila, penala sau contraventionald, care se angajeaza in functie de incadrarea faptei
savarsite. Acest element este important din pricina functiei de prevenire ce o incorporeaza, a
functiei de reabilitare a dreptului incdlcat, dar si a functiei de ocrotire a drepturilor
patrimoniale, cat si nepatrimoniale, ale autorului unei creatii intelectuale.

Concluzii

In consecintd, putem afirma ci institutia raspunderii juridice este un nucleu care
apartine fiecdrei ramuri de drept corespondente, care permite, de asemenea, aplicarea
principiului independentei®, dar si a distinctiei formelor reglementate in cazul raspunderii
juridice.

Raspunderea insdsi este o componentd esentiald a formei de organizare juridice
actuale, fiind rezultatul unui proces complex, care a luat nastere din momentul in care prima
reguld de conduita sociala s-a edictat.

In concluzie, putem afirma ci raspunderea este un fenomen social in permanenti
expansiune, care se materializeazad prin reactia societatii la incalcarea restrictiile impuse de
lege®. Datorita poverii puse pe umerii legiuitorului, acesta trebuie sd cumuleze att reactiile
doctrinei de specialitate, cat si pe cele ale societatii si sd le transpuna legislativ mai eficient
si in concordanta cu situatia actuald.
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MANAGEMENT OF SPORTS ORGANIZATIONS

Florian lancu

PhD, ,,Valahia” University of Targoviste

Abstract: The sports sector has grown in the world at an incredible speed, becoming a key engine for the
world economy. Undoubtedly, this growth and professionalization of sport has led to changes in its
production and consumption and, consequently, in the management of sports organizations at all levels,
which makes it necessary for sports organizations to apply the techniques and strategies of companies,
but adapted to their specific characteristics. The present paper provides a vision of the specific
characteristics of sports organizations and, at the same time, is a guide for their management. These
organizations have legal, administrative and business peculiarities. This is precisely why an analysis of
the key concepts and basic skills required for the day-to-day management of any sports entity or company
is necessary, i.e. strategic management, organizational structure, human resources, leadership,
organizational culture, finance and marketing. All this adapted to the leadership and management of
sports entities and companies, thus training professionals to make decisions in the field of sports at all
levels and also the specific training of students who follow this subject.

Keywords: evolution of sports management, sports organizations and companies, strategic sports
management, control and performance management in sports organizations.

Introduction

The organization represents a collective of people who carry out a planned activity,
coordinated in order to achieve common, predetermined objectives specific to different areas
(production, services, education, sport, etc.) [V. Marcu, S. Buhas, 2011].

The management of any sport organization is a system consisting of the leading
subsystem (as a whole of managers and participatory management bodies in that organization)
and the managed subsystem (as a whole of the staff and organizational subdivisions that make up
that organization). The increasing complexity of organizational management phenomena has
imposed its systemic approach. This concept defines the system as “a set of elements organized
on the basis of interconditioning links, the operation of which allows the achievement of
objectives.” [E. Burdus, 2007].

Also, the management of any sports organization (and not only) is a system consisting of
the leading subsystem (like the managers and participatory management bodies in that
organization) and the managed subsystem (like the entire staff and organizational subdivisions
that make up that organization).

Nature of sports organizations

Organizations are dynamic, open social systems capable of self-Regulation and self-
training. An organization is a social system in which people interact to achieve common goals.
Thus, the organization involves a distinct form of correlation between people and goals, as well
as between people and structures (as the latter is an essential, defining part of systems).

The organizational purpose is the very reason for the establishment and existence of
organizations. The very existence of the purpose, which is extremely necessary, is not enough.
The affirmation of the goal, its enunciation, the construction of a goal, even achievable, is only a
first step. It is important to carry out the process of achieving the goal, if the mere gathering of a
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group of people under the roof of a common goal does not guarantee the achievement of the
goal. [V. Marcu, S. Buhas, 2011]. For this it must be noted that any organizational purpose is a
general purpose. The transformation of the general purpose into final practical results implies:
The guarantee of the existence of significant common parts between the individual goals,
between the interests and aspirations of the individuals who make up the organization, this
imperative is applicable both to the beginning of an organization and to the later moments in the
life of an organization; both during the evolution of an organization, and especially when the
organization changes its general purpose, it is necessary that the members of the organization
participate in shaping and redefining the organizational purpose, as a condition of maintaining
the convergence of individual goals within the general purpose; No less important are the
practical ways of achieving the correspondence between the general purpose and the individual
purposes, in this respect being necessary: The formulation of the general purpose, its translation
into forms accessible to individuals in the organization; in this way the general purpose, while
preserving its essence, multiplies itself for specific purposes, accessible to all members of
organizations — simultaneously, each member of the organization is confronted with the need to
properly understand and formulate its own interests, goals, as the basis for a real communication
of specific goals and for a responsible assumption of the general purpose.

The relationship between people and goals is essential, without exhausting the
complexity and specifics of the organization. The defining characteristics of organizations are
simultaneously the relationships of people — human interaction — and the relationships of each
person and everyone together with the overall structure of the organization (the subsystems and
domains of the organization, its leadership, etc.).

The quality of human interaction is just as important as organizational purpose. The
acquisition of membership of the organization and the consequent assumption of organizational
purpose does not guarantee the achievement of the objectives of the organization unless the
nature of human relations is shaped in this direction, unless human interaction takes the form of
cooperation — highlighted and overcoming human conflicts.

Human interaction is the foundation of the functioning of an organization. At the same
time, the structure of the organization influences the native decision of human interaction. The
size of the organization, the number of hierarchically differentiated levels vertically — the
number of departments, functional subunits — the horizontal difference — the complexity of the
activity — the division of labor, the specialization — have their mark on the entire organizational
activity. Thus, the organizational analysis necessary for the effective knowledge and realization
of the activities of organizations, therefore, involves the study of all the behaviors listed so far —
people, purpose, human interactions, organizational structure.

Characteristics of the sports organization

The main characteristics of the organization as a system are: Completeness which expresses
the links that are established between the components of the system; hierarchy which represents
strict aggregation according to the ratios of over and subordination; dynamism represented by the
change over time of the system variables and the links between them and the environment;
purpose as a goal-oriented approach; adaptability and stability as expressed by the system's
ability to continuously adapt to the influence of disruptive variables while ensuring relative
stability.

Types of sports organizations

The main types of organizations (including sports organizations) can be classified as follows:

a. private organizations — created by individuals or groups for market or welfare purposes.
They are managed by their own owners or managers. They have forms of companies,
associations, etc., operational purposes and different sizes. What distinguishes a private
organization from a public one, given its purpose, ownership, management, are the criteria for
the success of the actions that are shaped by the market concept.

b. public organizations are created by the government for group or political purposes [N.
Enache, 2022], being fundamentally managed by political representatives and the legal system.
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The criteria for success are social or political. Public organizations cover a wide range of
activities, which are involved in the taking, implementation and implementation of public policy.
They can also produce private goods in major areas. Public goods are also produced with private
organizations (education, defense, sport, etc.) with wide government funding.

Organizatia este un sistem care 1si realizeaza scopul corespunzator conexiunilor prin
armonizarea activitatii resurselor umane cu resursele materiale, energetice si de informatie
pentru un interval de timp relativ determinat [V. Marcu, S. Buhas, 2011]. Ea are un anumit nivel
de autonomie dar ca sistem deschis, prin procesul de conducere, are legaturi cu sisteme mai mari.

Organizatia ca sistem inglobeaza subsisteme s$i este componenta unui suprasistem.
Organizatiile ca subsisteme, trebuie sa raspunda obiectivelor strategice ale sistemului din care
fac parte. Organizatiile, ca sisteme sociale de mare complexitate, trebuie sa obtina eficientd
organizationala si sa implineascd finalitatea impusd de comanda sociald, prin armonizarea
comportamentului organizational al subsistemelor care o compun [D. Katz, L. R., Kahn, 1966].

Components of the management system of sports organizations

Independent of the specific elements characteristic of each sport organization, the
management system includes:

- the organizational subsystem

- information subsystem

- decision-making subsystem

- subsystem management methods and techniques

other elements of the management system

The organizational subsystem — represents the interaction of formal organizational elements
with informal ones, which ensures the framework and functionality of the work processes within
the sports organization in order to achieve the objectives.

The organizational system performs the following functions in sports organizations: It
establishes the main organizational components according to objectives, resources and
managerial vision of the management at the top level; it interconnects the organizational
subdivisions for proper functionality; it combines the resources of the organization respecting a
number of requirements, putting competitiveness at the forefront; provides the necessary
framework for the overall activity, applying both structural-organizational and informational-
decision criteria.

The information subsystem is the whole of the compartments, forms, methods, procedures
and means by which generation, conversion, transmission, rendering, processing is carried out,
use and storage of information, necessary support for forecasting and achieving goals. The
information subsystem is the part of the information system through which information
processing is carried out using electronic means of calculation.

The decision-making subsystem of the sport organization consists of all decisions taken and
implemented at different hierarchical stages. It also includes decisions made in the framework of
the organization’s external relations. The management or management decision is the essential
component of the decision-making subsystem designating the course of action chosen to achieve
a specific objective within the organization, which has direct implications for at least one person,
influencing their actions and behavior [O. Nicolescu, I.Verboncu, 1999].

The management methods and techniques subsystem (managerial methodology) consists of
all the methods, techniques and procedures used in the management of the sports organization.
[N. Enache, M. Duica, D. Iancu,2022].

The main management methods and techniques used in the field of physical education and
sport are:

a. general: management by objectives; management by budgets; participatory management;
management by exceptions; management by projects;

b. specific: fault finding method; delegation method; meeting method; instrument panel;

c. creativity stimulation: Brainstorming method; Delbeg method; Delphi method.

Principles of Sports Management
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The formulation of management principles attaches special importance to those results from
a systemic perspective, along with those results from an action perspective and an efficiency
perspective.

e General principles

Ensuring consistency between the parameters of the management system of the sports
organization and its essential characteristics and the environment - this principle requires a
permanent adaptation of the management system to the concrete internal situation and to the
socio-economic context in which it operates in order to ensure efficient functionality,
appropriate.

Participatory management — involving other specialists and interested representatives, such
as shareholders, trade unions, local authorities, beneficiaries of the activity of the sports
organization, in the exercise of complex or important management processes and relationships.

Motivating all the factors involved in the activity of physical education and sport, which can
constitute an organization is very important. Determined by the form of ownership, but also by
the concept on which the participants are based, the differentiated motivation of each, ensures
the functionality and efficiency of the managerial activity. “Motivation, as a management
principle, expresses the need for such establishment and use of material and moral incentives and
sanctions by decision-makers as to ensure a harmonious intertwining of the interests of all parties
involved, generating superior performance of the sport organization. Nicolescu, 1.Verboncu,
1999].

To successfully apply this principle, at least two requirements must be met:

- adapting appropriate, varied, gradual motivational means on material and moral rewards, and
sanctions;

- motivation to address all stakeholders, underassessment or over-evaluation of some categories
of participants having a limiting effect over time, both on the other categories of participants and
interests, and on the overall functionality of the sports organization.

The management system ensures the exercise of management functions and relations at the
level of the sports organization and is defined as “all elements of decision-making,
organizational, informational, motivational, etc. within sports organizations, By means of which
all management processes and relationships are exercised in order to achieve the greatest
efficiency and efficiency possible. [O. Nicolescu, 1. Verboncu, 1999].

Conclusions

Management is an interdisciplinary research area. It is essentially the science and art of
leading effectively, optimizing the use of all resources to achieve success. In order to be able to
perform, it is important that each of the constituent elements of the organization perform. In turn,
these elements form a system, with constituent elements (subsystems), all of which are in close
interdependence. The operation of each constituent determines the operation of the assembly by
making it function as a unit (system) and performance.

The sports organization is also an open, adaptive system. taking into account that it is a
component of larger systems with which it has harmonized links through the management
process. The organization becomes a subsystem for the social system.

The systemic analysis of the management of sports organizations, as an expression of the
application to the social level of the general theory of systems, provides a new perspective on
human relations, as well as the relations between man and the environment.

In this context, the efficiency of the sports organization implies the achievement of
objectives through energy savings and means even the achievement of higher incomes. In sports
practice, as in the field of education, health or social protection, this parameter must be
understood nuanced, because income is not the main objective. Physical education and sport are
activities of national interest, supported by the state, where the ratio of social objectives achieved
to costs is more relevant.

One way to track the efficiency of the sports organization is its ability to adapt to the
requirements of the external environment. Another way to increase efficiency is the emphasis on
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the relationships between the components of the system. This idea expresses the essence of the
systemic conception, according to which “the sum of the elements of a whole is more than the
whole, because of the synergistic effect produced by the relations between the elements of the
whole”. [E. Burdus, 2007].

Another way to increase the efficiency of the sports organization is the structure of the
organization. An appropriate structure can help to achieve positive effects with greater
efficiency.

The commercial component of physical education and sport activity is of major importance
in some organizations with this profile, including sports clubs organized as joint stock
commercial sporting societies, but the specific objectives of physical education and sport prevail
over the economic ones. Dennis Lock suggestively expresses the triangle performance — cost —
time fully applicable also in the national physical education and sport system [D. Lock, 2000].

Management priorities focus differently depending on the need to prioritize one of three
objectives: Performance, cost, time. A program with limited financial resources requires
attention to costs, while another linked to a fixed date (official competition) is dependent on the
time factor. Performance (quality) being the main subject of physical education and sport, it is a
priority over cost and time, within certain limits. Thus, in order for performance to play the most
important role, interaction between the three sides of the process is required. Depending on the
priorities and phases of the process (training — education, development of the material base,
drafting of laws and regulations) only certain priorities will determine different weights of cost,
time and performance.
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Abstract: Ethic is a concept that evolved fast during the digital transition in the Covid-19 pandemic by
bringing digital ethics to the forefront to extend cybersecurity to the privacy of consumers' personal
information and to provide truthfulness to digital content. At the same time, the Internet has a positive
effect on consumers when it is used correctly to improve their quality of life. New consumers are more
receptive, selective and interested in new technologies. They are quickly informed about the offer of
products / services on the Internet, and organizations provide them with a suitable process simplified by
diversity and accessibility. The aim of this article is to explore from a qualitative perspective whether
trust can be considered a primary resource of digital ethics in tech companies. Firstly, descriptive
research will be taken into consideration to review the general landscape of tech companies in Romania
between the period of 2020 - 2022, focusing on trust as a digital ethic indicator. In addition, the
qualitative research will consider the correlations and connections that can be determined between trust
as a digital ethic indicator and digital consumers in tech companies. This study will be useful to all
parties implied in tech businesses.

Keywords: Covid- 19 pandemic; trust; digital ethic; tech companies; digital consumer

Introduction

The concept of digital ethics is mainly connected with the privacy of the digital
consumers and has become an important issue for all individuals, organizations and governments
using the Internet also for personal or professional matters. Consumers are increasingly aware
that their personal information is valuable, and, on the Internet, it might be exposed. Digital
ethics highlights not only the need for security when consumers are dealing with artificial
intelligence, but also the capability of the system in which it operates being ethical and fair.

To fulfill the requirements of digital content and data protection, transparency and
credibility are crucial. Transparency and accessibility do not refer to a single product or mean;
rather, they are intended to address legal concerns, as an ethical approach to the use of artificial
intelligence and other cutting-edge technologies to provide a much higher level of trust. It
consists of several tools, instruments, and current best practices in the era of technology.

After the Covid -19 pandemic, the private sector is among those most concerned with the
law governing privacy and security services are expanding significantly. Therefore, the aim of
this article is to investigate from a qualitative perspective how trust has become a digital ethical
indicator in the technology’s companies in the recent years. A firm belief in reliability, truth, or
ability is required for acceptance. Unfounded claims are frequently believed to be true without
any checks or investigations. However, trust is built by actions that are visible over time. People
naturally become alarmed when their personal information is used and start to respond.
Personalization-related issues with media and procedures have made it clear to digital customers
that their data is valuable, and they have chosen to be in control. Customers have the option to
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cancel their service, pay with cash or bitcoin, use a VPN to conceal their location, or give
incorrect information.

Literature review on digital ethics

A fundamental global and local infrastructure for social communication has emerged
thanks to the Internet. In the same way as freedom of speech and freedom of the press are
important ethical principles, so should be the freedom of access information on the Internet.
With a focus on the evolving legal and ethical aspects of digital ecologies, Digital Ethics
investigates useful methods for conceptualizing, comprehending, and addressing challenging
ethical concerns online.! The impact of digital Information and Communication Technologies
(ICT) on society and the environment at large is the subject of digital ethics, or information
ethics in a broader sense. Information ethics, sometimes known as digital media ethics, is more
specifically concerned with moral issues relating to the internet and internet-connected
information and communication technologies, such as mobile phones and navigation services.
Particularly from an intercultural viewpoint, topics like privacy, information overload, internet
addiction, the digital divide, surveillance, and robotics are explored nowadays.?

Another definition refers to digital ethics, as the moral precepts or standards of conduct
that regulate and impose qualitative online research from its conception through publication and
data accuracy.®

From a holistic point of view, digital ethics can be interpreted as the sum of an ideology
of digital social relations, a political economy of communications and a normative model of
digital culture®:

. Digital ethics must address issues relating to ideological contents, such as
the beliefs, values, ideas, images, narratives, and truths that one creates and accesses
online, as well as issues relating to social relationships that are lived and experienced
online, specifically the interactional and material repercussions of individual and group
actions.

. In digital culture, the political and economic are always personal, with
every individual's digital activity being a connected component of intricate, frequently
invisible economic exchanges that, by definition, support certain corporate and class
interests and have an impact on the material world and ecosystems.

. Without a common normative view of the good life, ethics cannot exist in
digital cultures as a collection of rules or practices for daily living.

With regards to everything from health care to smart cities and global warming, the
digital revolution offers enormous opportunity to better both public and private life.> From
another perspective, marketization of consumers has changed from television to the rise of big
data. Digital technology does really have a lot of potential to do both good and bad.® Social
platforms like Facebook using big data results in the commaodification of a lot of information
collection from various fields of users lives like friendship list, attending events and the use of
Internet for recreational purposes. Moreover, this benefit of data collection and use of
information gives online advertisers the chance not only to better sell their advertisements, but
also opens a negative corridor of manipulating end users that are more likely to impulsively click

! Reyman, J., & Sparby, E. M. (2019). Digital Ethics. New York-London: Routledge.
2 Capurro, R. (2009). Digital ethics. In 2009 Global Forum on Civilization and Peace. Seoul, Dec.
® Whiting, R., & Pritchard, K. (2017). Digital ethics.
* Luke, A. (2018). Digital ethics now. Language and Literacy, 20(3), 185-198.
® Floridi, L., Cath, C., & Taddeo, M. (2019). Digital ethics: Its nature and scope. In The 2018 Yearbook of the
Digital Ethics Lab (pp. 9-17). Springer, Cham.
® Ohman, C., & Watson, D. (2019). Digital Ethics: Goals and Approach. In The 2018 Yearbook of the Digital Ethics
Lab (pp. 1-7). Springer, Cham.
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on the advertisements and initiate an online purchasing. Big companies and governments have
nowadays easily access and own big data repositories. Corporations often use social media as a
source of big data with the purpose of sentiment analysis projects.’

Literature review states that during Covid-19 pandemic tech firms with a surveillance-
based business strategy lost their image as the good guys providing services that improved
people lives. Instead, they were data thieves endangering democracy itself as well as the privacy
and security of consumers. Communication applications became essential for any social
engagement outside households during lockdown. People have been forced to use Internet
resources for job, education, healthcare, and much-needed leisure. Thus, the overall techlash has
been muted by gratitude for the technology that enabled individuals to keep in touch under such
conditions. In keeping with its ability to accumulate wealth, big tech has seen constant growth in
its stock prices throughout the epidemic.?

Trust concept as a digital ethical indicator on the Internet

People will need to have faith in the security of their data and the ability of "things" to
carry out their stated functions when dealing with devices and services on the Internet of
Things.’Several academic fields, including sociology, psychology, ethics, economics,
management, and computer science, have defined trust for various uses and contexts. In
specialized literature, authors have distinguished between various types of trust like:

o behavioral trust, which is the expectation of a participant's behavior and is
frequently based on a game-theoretical approach;
. computational trust, which is the concept of trust as it pertains to the

digital world and is trust between agents who do not have their own agenda, such as
nodes in a sensor network;

o technical trust, which is the establishment and evaluation of a trust chain
between devices on the Internet of Things using information security technology.™

When it comes to the Internet of Things, trust is the expectation that a device will fulfill
its promises without endangering the user.*’ From another perspective this encompasses the
users’ impression of security, such as being resistant to assaults, as well as their awareness of
who they are speaking to, what is happening, how they are feeling about it, and the dispersed
services that are involved. *?

Because individuals are so closely entwined with Internet of Things technology and apps,
trust is a huge problem. **Regarding the definitions of trust on the Internet, a new concept was
brought to light. Cybertrust**, which is referred regarded as a confident anticipation, is impacted
by experience, and is operationally characterized by several metrics of Internet accessibility in
ways that are dependent on one's educational background. Users' confidence in people,
technology, and procedures to build a safe digital environment is referred to as "digital trust".

" Davisson, A., & Booth, P. (Eds.). (2016). Controversies in digital ethics. Bloomsbury Publishing USA.

8 Véliz, C. (2021). Privacy and digital ethics after the pandemic. Nature Electronics, 4(1), 10-11.

° Schulz, T., & Tjestheim, I. (2013, July). Increasing trust perceptions in the internet of things. In International
Conference on Human Aspects of Information Security, Privacy, and Trust (pp. 167-175). Springer, Berlin,
Heidelberg.

10 | eister, W., & Schulz, T. (2012, May). Ideas for a Trust Indicator in the Internet of Things. In The First
International Conference on Smart Systems, Devices and Technologies. Oslo: SMART Press.

11 Zoltan Hornak, 1. N., Petr * 0, D., Schrammel, J., Wolk- " erstorfer, P., Ellensohn, L., Geven, A., Kristjansdottir,
K., Fritsch, L., Schulz, T., Abie, H., Purze, F. I, and Wittstock, V., .D.3.1 uTRUSTiIt Technology and Standard
Report.

2 Fritsch, L., Groven, A. K., & Schulz, T. (2011, November). On the internet of things, trust is relative.
In International Joint Conference on Ambient Intelligence (pp. 267-273). Springer, Berlin, Heidelberg.

3 Aldowah, H., Ul Rehman, S., & Umar, I. (2021). Trust in loT systems: a vision on the current issues, challenges,
and recommended solutions. Advances on Smart and Soft Computing, 329-339.

Y Dutton, W. H., & Shepherd, A. (2006). Trust in the Internet as an experience technology. Information,
Communication & Society, 9(4), 433-451.
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Digital trust is granted to businesses who have shown to their consumers that their online
programs or gadgets can guarantee safety, privacy, security, dependability, and data ethics.’®
Trust concepts have been translated into the online context in the relationships between users and
organizations to the provision of e-services. Moreover, according to studies, if there is proof that
the company offering the web service also has physical locations, confidence may shift from
offline to online at the organizational level.® According to researchers, ethics lies in a particular
kind of relationality based on trust that develops empathy.*’

The blockchain as a trustful model on the Internet of Things

Blockchain technology has created a new platform for commercial interactions that
combines simplicity, cheap cost, and great security. It establishes a new foundation of
confidence for corporate transactions, which has the potential to significantly simplify and
accelerate the economy. The blockchain has evolved as a creative and powerful technology with
the ability to significantly improve smart industrial frameworks through encryption, immutable
storage, and decentralization.*®

Trust is essential for successful transactions, whether they take place in real or virtual
locations. Blockchain technology is frequently addressed in terms of trust, and it has been
characterized to as a trust-free, trustless, or trustworthy technology.®

Blockchain eliminates the need for a reliable third party by enabling parties to confirm
data accuracy and guarantee its immutability. Blockchain technology enables 10T devices to
register themselves and efficiently organize, store, and distribute streams of data.’ Since
network nodes in 10T networks don't always trust one another, blockchain technology holds
promise for creating trust in these

networks.?! Several studies have recognized blockchain and distributed ledger technology
as a potentially useful tool for increasing confidence in corporate operations.?

“what Is Digital Trust? Definition From Whatls.com." Whatls.com, 1 May 2019,
www.techtarget.com/whatis/definition/digital-trust.

16 \/an der Werff, L., Real, C., & Lynn, T. G. (2018). Individual trust and the internet. In The Routledge companion
to trust (pp. 391-407). Routledge.

" Tiidenberg, K. (2020). Research ethics, vulnerability, and trust on the internet. Second international handbook of
internet research, 569-583.

8 putra, G. D., Dedeoglu, V., Kanhere, S. S., Jurdak, R., & Ignjatovic, A. (2021). Trust-based blockchain
authorization for iot. IEEE Transactions on Network and Service Management, 18(2), 1646-1658.

19 Zavolokina, L., Zani, N., & Schwabe, G. (2020). Designing for trust in blockchain platforms. IEEE Transactions
on Engineering Management.

20 yu, B., Wright, J., Nepal, S., Zhu, L., Liu, J., & Ranjan, R. (2018). loTChain: Establishing trust in the Internet of
Things ecosystem using blockchain. IEEE Cloud Computing, 5(4), 12-23.

2! Dedeoglu, V., Jurdak, R., Putra, G. D., Dorri, A., & Kanhere, S. S. (2019, November). A trust architecture for
blockchain in 1oT. In Proceedings of the 16th EAI international conference on mobile and ubiquitous systems:
computing, networking and services (pp. 190-199).

22 Miiller, M., Ostern, N., & Rosemann, M. (2020, September). Silver bullet for all trust issues? Blockchain-based
trust patterns for collaborative business processes. In International Conference on Business Process
Management (pp. 3-18). Springer, Cham.
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Figure 1. A model of blockchain based on trust

TRANSACTIONS RECORDED

SECURED THROUGH
CRIPTOGRAPHY
BLOCKS BUILTS
BLOCKCHAIN
MODEL BASED ON
TRUST
COMNNECTED INTO CHAIN TRUST AND TRANSPARENCY

ENABLED

Source: Blockchain Applications Testing and QA Services in Canada **

Every business connection is built on trust. It is the foundation of success, and it is part of
how we care for our business networks. We also utilize middlemen in our interactions, and they
must earn our confidence. Banks verify that we are dealing with the right people and that the
transactions are for the right amount. We use attorneys to ensure that our goods are not
duplicated or distributed unlawfully. Overall, the employment of intermediaries is quite
complex, takes a lot of time and money, and poses security problems in this age of hackers.

Laws and regulations of digital ethics in the European Union

The foundations of this digital environment must be supported by an ethical framework.
The EDPS (European Data Protection Supervisor)® believes that greater regard for and
protection of human dignity might be a counterbalance to the widespread monitoring and power
imbalance that today confronts the individual. It should be central to a new digital ethics. The
European Group on Ethics and Technology published one of the first publications to mention
Digital Ethics (EGE, 2012). The paper focuses on the ethics of information and communication
technology, as well as the ethical challenges that have arisen because of ICT's rapid
proliferation.”® A significant discovery is the relevance of data and data ethics, which are
foundational to many developing technologies and applications such as Artificial Intelligence,
Pervasive Computing, and Social Media platforms. The GDPR, for example, places a strong
focus on data and data ethics in governance and regulation.?

23 «Blockchain Applications Testing and QA Services in Canada.” Blockchain Applications Testing and QA Services
in Canada, www.devopsxperts.com/services/blockchain-application-testing/ca-en. Accessed 7 Oct. 2022.
24 «Towards a New Digital Ethics: Data, Dignity and Technology | European Data Protection Supervisor.” European
Data Protection Supervisor, 11 Sept. 2015, edps.europa.eu/data-protection/ourwork/publications/opinions/towards-
new-digital-ethics-data-dignity-and_en.
2 “Eyropean Values for Ethics in Digital Technology”. Ethics4EU,
file:///C:/Users/ioana.teodorescu/Downloads/European-Values-for-Ethics-in-Digital-Technology%20(3).pdf
% ibidem
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The European Data Protection Supervisor's (EDPS) and the Ethical Advisory Group
(EAG) have recognized the most critical digital ethics quandaries confronting people in the
aftermath of new technologies. The report "Towards A Digital Ethics" discusses how people
perceive dignity, freedom, autonomy, solidarity, equality, democracy, justice, and trust in
Europe, and how these essential principles must be reconsidered, expressed, and repurposed.?’

According to OECD?, although digital technology promotes the spread of knowledge
and know-how, it has also contributed to the concentration of power in the hands of both the
state, through mass monitoring, and the Internet's "big four"—Google, Apple, Facebook, and
Amazon. Its potential to alter socioeconomic systems also implies that those who create its
applications have more power and a competitive advantage over those who just utilize them.

European Union identifies 4 ethical principles to develop a trustworthy Al? (Artificial
Intelligence) framework: respect for human autonomy, prevention of harm, fairness, and
explicability. Its primary focus is to determine how Al might improve or raise issues about
humans' well-being, whether in terms of quality of life or the human autonomy and freedom
required for a democratic society.

Methodology of research

One of the research approaches is the documentary analysis. This one was doubled by
bibliographic research on digital ethics literature review with the model of the blockchain as an
example for trust as a digital ethic indicator. Furthermore, the study includes a qualitative
analysis based on the correlations and connections that can be established between cybertrust,
tech companies and the behavior of the digital consumer in the context of the Covid-19
phenomenon in Romania. Independent variable operationalization seeks to discover specific
indicators and indices by analyzing national and international databases and publications.

Results

With a highly qualified and diverse workforce, reasonable costs, and a dynamic business
climate, Romania is one of Europe's most appealing locations for technology investment and
outsourcing. Despite political turmoil and the economic crisis, Romania's IT sector has grown
steadily over the last decade, indicating the sector's driving power. Romania's software service
providers are a wonderful alternative for long-term cooperation in both nearshoring and offshore
organizations due to their vast technical experience, flexibility, excitement, and outstanding
language abilities.*

As it can be revealed in Figure.2, Romania is one of the countries with the most women
in tech. According to Eurostat data, around 30% of the country's IT talent is female. In this
regard, Romania ranks third among EU countries in terms of the number of female software
engineers, after only Bulgaria and Greece. It can be considered that diversity, equity, and
inclusion have the potential to produce profound social change. The Romanian IT market is
distinguished for its gender equality vector. This characteristic conducts through a trustworthy
tech sector of the modern society. This was due to multinational technology consulting firms that
combined strategy, design, and engineering to foster digital innovation, with the scope to boost
the proportion of female employees in Romania. As it can be seen, according to statistics, the EU
average of female software developers is 18.5%. Bulgaria likewise outperforms the European
norm, with 28.2% of IT&C experts being women, compared to 26.5% in Greece.

" Foundation, LIBRe. “EDPS Ethics Advisory Group 2018 Report - Towards a Digital Ethics | LIBRe
Foundation.” LIBRe Foundation, 25 Jan. 2018, libreresearchgroup.org/en/a/edps-report-towards-digital-ethics.

% «We Need to Talk About Digital Ethics - OECD.” We Need to Talk About Digital Ethics - OECD,
www.oecd.org/digital/we-need-to-talk-about-digital-ethics.htm. Accessed 7 Oct. 2022.

2 «Ethics Guidelines for Trustworthy Al”. High-Level Expert Group on Artificial Intelligence, European
Commision. 8 Apr. 2019, https://www.aepd.es/sites/default/files/2019-12/ai-ethics-guidelines.pdf

% Herman, Ron. “Quick Guide to Romania IT and Software Industry - TeamFound.” TeamFound, 19 July 2011,
teamfound.com/quick-guide-to-romania-it-and-software-industry.
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Figure 2. Distribution of IT specialists in the EU by sex, 2021 (%o)
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In the recent decade, Romania's IT industry has expanded rapidly. The government's
backing for this industry has been critical in assisting Romania in becoming a powerful
outsourcing hub. The abolition of tax pays for developers, distinctive profit taxation, and the
openness of foreign trade regimes are just a few of the advantages that Romania's IT industry
enjoys. This gives to the Romanian tech community the chance to gain more confidence in this
promising industry.

Moreover, another trait regarding the trust in tech companies lies on the tech education
quality. Top 3 universities for the talent pool of tech specialists according to Times Higher
Education Ranking in in Romania are: Babes-Bolyai University, Polytechnic University of
Bucharest, and the Technical University of Cluj Napoca.** With the growth and need of
digitalization, there was an increased demand for specialists in companies of all sizes. Although
Romania has quite a strong IT sector, according to DESI® ranking from the European Union,
Romania is the last country in terms of implementation of digital solutions in society and the
digital skills of the population. This means that at local level there are not enough domestic
projects for digitization that would contribute to a better economic development.

3L “ICT Specialists in Employment - Statistics Explained.” ICT Specialists in Employment - Statistics Explained,
ec.europa.eu/eurostat/statistics-explained/index.php?title=ICT_specialists_in_employment. Accessed 8 Oct. 2022.
%«World  University ~ Rankings.” Times  Higher ~ Education  (THE), 25  Aug. 2021,
www.timeshighereducation.com/w%C3%B6rld-univ%C3%A9r%C8%99ity-r%eC3%A0nkings/2022

%% “Romania in the Digital Economy and Society Index | Shaping Europe’s Digital Future.” Shaping Europe’s
Digital Future, digital-strategy.ec.europa.eu/en/policies/desi-romania. Accessed 8 Oct. 2022
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Figure 3. Romanian tech companies by provided services
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Local engineering suppliers are specialized to design personalized software development,
online solution implementation, mobile app development, and other services. Aside from these
primary areas of concentration for Romanian IT firms, several vendors are active in IT strategy,
enterprise software modernization, and 10T development. Around 20 Romanian enterprises aid
with cloud development, data management, and business intelligence solutions ( Figure 3.)

Figure.4 Client industries of Romanian tech companies
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It is presented above in Figure 4. the ranking of the key industries serviced by Romanian
IT vendors. Another particularity of the tech industry in Romania is the multidimensional

3 «“Romanian Tech Vendors: In-depth Market Research.” Romanian IT Companies: A Concise Market Report - N-
iX, www.n-ix.com/it-companies-romania. Accessed 8 Oct. 2022.
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perspective of its consumers. The diversity of industries in which IT companies are specialized
in give consumers the proof of confidence in the tech sector. The most profitable domain for
local software development providers is the business services market. This industry is followed
by healthcare, finance, and e-commerce. Consumer products and services, education, and retail
are some additional areas that contribute significantly to local industry expertise. Finally, the top
10 most popular domains in Romania are telecommunications, automobile, and manufacturing.

After a pause in projects and investments due to general uncertainty caused by the Covid-
19 pandemic while all activities were restructured and completely online, the IT industry
reported strong development, which compensated for the standstill of the first months of the
virus phenomenon. Unlike in other industries, most IT organizations already have remote
working methods in place, as well as a high level of digitization. These features have made
adjusting to new situations very simple and without substantial time and productivity loss. This
is another attribute that sustains trust as a digital ethical indicator for the tech sector and gives
reliance to its consumers.

Conclusions

It can be concluded that digital ethics has become one of the most discussed subjects in
literature review in regards of the revolution of digital era and poses questions around how
organizations should handle data and new technologies in a responsible manner for their
customers. In our opinion, after the Covid-19 pandemic which brought uncertainty in the
consumer behavior and with the passage off all activities from offline to online, trust is reflected
more and more as an indicator that sustains digital ethics. Regarding the connections and
correlations that have been established between the tech sector and cybertrust in Romania, there
are four directions to be taken into consideration: the gender equality vector in the employment
tech sector, tech education quality, diversity of key industries serviced by Romanian IT vendors,
high rate of digitalization of all processes and activities both in public and private sector during
pandemic. One main attribute of the Romanian tech companies is the multidimensional
specialization. One of the most important key industries served by IT sector in Romania remains
the e-commerce. Although Romania has flourished in the last years when it comes to the Internet
and the phenomenon of digitalization is ubiquitous in the government projects, there is still a
lack of domestic digitalization projects as statistics show.
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Abstract: The topic of firms’ internationalization has been intensively studied over the years, representing
an engaging subject for both academia and the business environment. The process of internationalization
is the method usually used by firms to expand their economic activity outside their country of origin, as
they try to capture a larger market share.

The purpose of this paper is to gain a better understanding of the internationalization process, by
defining its main dimensions based on which a thorough analysis can be made. After conducting the
literature review, eight defining dimensions have been established: speed, intensity, geographic
expansion, operation method, cultural, organizational structure, CSR (corporate social responsibility)
and information technology. This paper discusses the main measuring indices, their structure and
usefulness in providing a multiple-indicator analysis of the internationalization process describing its
complexity and significance in the behavior of companies willing to expand their economic activity
outside their country of origin

Keywords: internationalization process, dimensions, indicators.

JEL Classification: D21, F23, L25
1. INTRODUCTION

The internationalization of companies is a topic often studied and encountered in the
literature, capturing both academic as well as managerial interest. The process of
internationalization is the method used by firms to expand their economic activities to capture a
larger market share outside the country of origin. Johanson and Vahlne (1977) define
internationalization as the multi-stage process in which firms strive to strengthen their market
involvement and gradually gain engagement from foreign consumers.

The term internationalization has been widely used to illustrate the external movement of
a company’s abroad operations (Turnbull, 1987). Welch and Luostarinen (1988) explained the
process of internationalization as the phenomenon of gradual involvement of international
operations where due to innovation, companies respond to the challenges posed by the
international environment.

The process of internationalization is a very complex strategy a company can follow as
the movement of the firm’s operations beyond the borders of the country of origin can take up
significant resources and efforts to diversify economic activity by going internationally. It is
possible to synthesize internationalization as the involvement of the company in cross border
activities; however, the term involvement can imply different things as to what a company
focuses on when internationalizing. Involvement can be related to the method of operation
(import/export) or may comprise the capital structure of the company during the process of
internationalization.
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The term dimensionality refers to a class of attributes related to a process and object’s
characteristics. The process of firm internationalization has been studied mostly from a singular
dimension perspective and it wasn’t until recent years that the acceptance of multidimensionality
stood out. This paper presents the main eight dimensions of the internationalization process that
have been identified in the business literature: speed, intensity, geographic expansion, operation
method, cultural, organizational structure, corporate social responsibility (CSR) and information
technology (IT).

2. THE DIMENSIONS OF THE INTERNATIONALIZATION PROCESS

The term dimensionality refers to a class of attributes related to a process and object’s
characteristics. The process of firm internationalization has been studied mostly from a singular
dimension perspective and it wasn’t until recent years that the acceptance of multidimensionality
stood out. This paper presents the main eight dimensions of the internationalization process that
have been identified in the business literature: speed, intensity, geographic expansion, operation
method, cultural, organizational structure, corporate social responsibility (CSR) and information
technology (IT).

The speed of firm internationalization is defined as the time required for a company to
reach a certain level of internationalization; this concept usually being measured by the number
of years that have passed from the birth of the company to the first international economic
activity. Cieslik and Kaciak (2009) conducted a study where they analyzed companies that
launched export sales and based on their measurement, they were able to form 3 different
categories: instant exporters — those who launched export sales in the year of the company’s
establishment, fast exporters — those who started exporting in the first or second year of activity,
and late exporters — those who had export sales in the 3" year or any time after that. Johanson
and Kalnic (2015) stated that the speed of internationalization can vary depending on the degree
of the company’s commitment to international activities. They propose that the speed of
internationalization be measured by analyzing the growth rate of export sales in a specific period.

The intensity of the internationalization process generally refers to the degree of
involvement that a company has throughout its international economic activity, and it is based on
specific decisions taken by the company’s management board. In 2004, Thomas and Eden
defined the intensity as the degree of a firm’s presence in foreign markets, whereas a firm with
several methods of operation in a foreign country is more intensely internationalized than a
company with a single mode of operation. Paul and Gupta (2013) believe that the intensity of the
internationalization process is given by the level of resources allocated for foreign investments,
and these choices are made by the decision makers of the company.

The geographical dimension of the internationalization process refers to the fact that in
most cases, the border crossing and the establishment of operations abroad is mandatory for a
company to internationalize. Dunning (1996) claimed that due to the process of globalization, the
geographic distance is not as hard to cover, given the access to technological advancements such
as the Internet. The geographic expansion of a company can be perceived as two different things:
first, the increase of the turnover income made possible through the extension of the operations
abroad capturing a larger market share, and second, the expansion of the firm by increasing the
number of locations going abroad for cost-cutting purposes. In 2018, Huynh, Nguyen and Tran
concluded that a geographical expansion beyond an optimal threshold could leas to a loss of
control of operations. Once companies reach a certain optimal level of internationalization, any
additional increase of operations abroad is no longer beneficial.

The method of operation refers to the mode of operation that a company chooses for
international activities and can be defined as the institutional arrangement that makes it possible
for a company’s products or resources to enter a foreign country. Anderson and Gatignon (1986)
view a mode of entry as a governance structure that allows a firm to exercise control over foreign
operations. Hill, Hwang and Kim, (1990) define the method of operations as a way of organizing
business activities in a foreign country. Sharma and Erramili (2004) claim that the operation
method is a structural agreement that allows a company to implement its product market strategy
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in a host country. Brouthers and Hennart (2007) classified the entry modes into 2 categories:
contracts and equity, claiming that the main difference in the mode of entry is the method of
remuneration of shareholders. Generally, the method of entry refers to the financial implications
of the method itself, companies having to decide which entry mode is most financially efficient
for the company.

The cultural dimension refers to differences in language, political system, level of
education, level of logistical development and these disruptive factors can influence the flow of
information between the company and the market. Firms that are willing to avoid these barriers
will choose to expand to countries or regions that share a similar business environment to their
home country. Ghemewat (2001) stated that cultural distance is defined as the differences
between language, ethnicity, religion, and social norms, while Beugelsdijk and Mudambi (2013)
stated the cultural distance, meaning the difference in cultural values between 2 countries,
remains the most widely used type of distance in international business. This is most likely due
to the importance of cultural factors in shaping human and organizational behavior.

The organizational structure refers to the way a company is structured before, during and
after the internationalization process as it is necessary to create new departments to support the
company’s activities in foreign markets. There is little empirical evidence regarding the
connection between the existence of special departments that support the internationalization
process and other organizational characteristics of the company. Few studies analyze the
organization change of companies before or during the internationalization process and there are
no clear results that can explain the change in the structure of the company due to
internationalization. The main factor that determines changes in the organizational structure of
the firm is the change in strategy (Garri and Konstantopoulos, 2013). The internationalization
process of a company is a temporary transition phase; therefore, a newly internationalized firm
will adapt to the unknown economic environment.

The corporate social responsibility dimension is a new proposed dimension as this topic
has become more popular in the recent years where reporting on a company’s CSR activities has
become a common business practice. Companies that are expanding internationally need to
consider the interests and expectations of a larger group of communities: customers, investors,
employees, creditors, and in response to these expectations, companies are increasing their focus
on social responsibility campaigns.

A study conducted between 1991 and 2010 (Attig et al., 2014) on a sample of over 3,000
companies shows that the internationalization process is positively impacted by the company’s
corporate social responsibility rating as firms can gather information through CSR campaigns
that cannot be replicated by other companies gaining a competitive advantage. Zahra, Ireland ans
Hitt, (2000) claim that multinational firms involved in CSR campaigns outside their country of
origin can mitigate communication problems that arise because of changing business
environments.

Modern communication technologies are revolutionizing the business environment, the
Internet offering both countless opportunities and new challenges to companies that have
international economic activity. Sinkovics and Penz (2005) argue that due to the Internet,
internationalization is a more viable and less expensive option for companies. The online
environment helps a company throughout its process of internationalization by giving it the
chance to gather customer data and respond to the clients’ needs faster; moreover, some
companies use the online environment as a direct channel to customers and give up
intermediaries and distributors (Gabrielsson and Gabrielsson, 2011). Coviello and Munro, (2017)
stated that digitalization has an impact on the internationalization processes in terms of
accessibility of resources, knowledge acquisition and development of new skills in foreign
markets. The few studies that were found indicate the information technology does impact the
internationalization process.

3. ASSESMENT INDICATORS OF THE INTERNATIONALIZATION PROCESS
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Measuring the degree of internationalization of a company has been a challenging task
for researchers and largely an unresolved issue in the international business research. This
paper’s purpose is to discuss the main indicators used to measure the dimensions of the
internationalization process and contribute by proposing new ones relevant to the current
economic environment to provide a multiple-indicator analysis of the process. The literature has
been relying on one-dimensional variables for measuring the degree of internationalization, yet it
IS surprising that more effort has not been spent on constructing a multi-variable analysis of the
process.

In terms of internationalization speed, the international business literature has mainly
focused on the time it takes a company to expand internationally after the birth year of the firm,
yet not many studies focus on the speed of the process after the first international economic
activity. Therefore, the first indicator used to measure speed of internationalization is the number
of years that have passed from the establishment of the company to the first international sale. To
assess the speed of the internationalization process after the first global transaction, the index
proposed is measuring the speed of growth of commercial intensity of the company in its activity
outside the country of origin. Thus, the variable needed for using the proposed index is the ratio
between the percentage of sales obtained from international sales and the number of years of
internationalization. The closer the resulted value is to 100, the higher the speed of
internationalization of the company is.

The intensity of the internationalization process shows how deeply a company is rooted
into the global economic environment by looking at its foreign assets and total turnover that
comes from outside the country of origin. However, the measures that have been used in the
literature so far have certain limitations as they favor larger companies that may have excessive
foreign sales. Let’s assume that there are 2 companies that have the same share of foreign sales
into the total turnover, but one of them operates in 2 countries and the other one has 5 branches
outside of the domestic borders, how can we decide which company has a more intense process
of internationalization?

In order to mitigate some of these limitations and take into account more aspects of the
complexity of the process, we propose using 4 different indicators in order to measure the
intensity of the internationalization process: (1) the share of foreign investments in total
investments showing us the willingness of the company to expand internationally, (2) the ratio
between the number of foreign subsidiaries and total branches reflecting how much the company
IS investing abroad, (3) ratio between the number of employees located outside of the country of
origin and total number of employees, and (4) the percentage of foreign turnover into the total
turnover value, this indicator being the most used in the literature for measuring the intensity of
the internationalization process. The 4 indices proposed above are important to evaluate because
they offer a multidimensional perspective on the intensity of internationalization.

The most common indicator used to measure the geographic dimension is the number of
countries where the company has economic activity outside of the home country. Moreover,
Hsieh et al. (2019) measured the geographic dimension by counting the total number of regions
where the company operated; they divided the world map into different areas (Europe, North
America, Central and South America, the Middle East, North Africa, Oceania, Asia, Sub-
Saharan Africa) and depending on where the company had operations, it would score a certain
number of points. Given the importance of the geographical dimension in the internationalization
process, the first indicator to measure this dimension is the number of regions outside the
country of origin where the company operates. The second indicator is the number of
subsidiaries outside of the home country that the company has, regardless of the geographic area
and lastly, the third indicator is analyzing if the company has any branches outside of Europe.

Over the course of time, researchers have adopted different criteria to differentiate how a
company enters foreign markets, however, most of these studies regarding entry modes have
been done on multinational companies (MNC). In comparison to MNCs, small and medium
companies have limited resources, and this factor can influence the decisions made by the
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management board. Agndal and Chetty (2007) claimed that this resource constraint may force a
company to use a cheaper method of entry. To measure the operating method dimension, we
ranked the entry modes according to the allocated resources, where 1 represents the lowest level
of involvement, and 9 indicates the highest level of resource involvement, therefore the
following classification emerged:

Table 1: The hierarchy of entry modes based on resource allocation

Operating method Resource allocation hierarchy
> Indirect exports 1
Direct exports 2
Licensing/franchising 3
Manufacturing contracting
Management contracting 4
Turnkey projects 5
Strategic alliances 6
Joint-venture 7
Acquisitions and mergers 8
Greenfield investment 9
0.

Source: (Polesello and Amal, 2012)

Table 1 illustrates the hierarchy of operating methods according to allocated resources,
where 1 represents the lowest resource involvement for the company and 9 represents the highest
level of involvement. Based on the above classification, the first indicator for measuring the
operating method dimension is the result given by the difference between the numerical value of
the current method used by the company and the numerical value of the first operating method
used by the company. If a company uses multiple entry modes for the same country, we will then
take into consideration the highest score out of all the entry modes. Using this index, we can
observe the progress that the company has done over time. The second index used for measuring
the operating method dimensions is the entry mode that currently contributes the most to total
turnover.

Cultural distance was first measured by Kogut and Singh (1988) in order to explain a
company’s choice in terms of foreign market choices and up to this day, their index is the most
used in the international literature. Using Hofstede’s multidimensional framework, the Kogut
and Singh index considers the 4 cultural dimensions (individualism-collectivism, uncertainty
avoidance, power distance, and masculinity-femininity), and has become the standard tool for
measuring cultural distance. Given the importance of the cultural dimension in choosing the right
strategy for a company, the second index proposed is the number of geographic areas where the
company is operating.

The organizational structure of internationalized companies and the change that may
occur because of the internationalization process are topics that have not been studied on a large

176



scale, yet the literature points out that the process of internationalization has an impact on the
organizational structure of the company. In order to measure this change, it is important to be
determined who within the company is directly in charge of the international economic activities
and what kind of international experience the members of the management board have.

Reporting corporate social responsibility activities has become a common business
practice for companies, and most studies that have been done on this topic, show that there is a
positive relationship between the process of internationalization and CSR activities. Brammer,
Pavelin and Porter, (2009) concluded that companies that were involved in CSR campaigns had a
higher degree of internationalization. The international literature points out that most studies
have been conducted in countries with highly developed market economies, therefore, we are
proposing 3 different measuring indicators that could be used for any study sample. It is
important to determine: (1) whether the company has a special department or delegated person in
charge of the CSR campaigns, (2) the number of completed campaigns and (3) the type of the
completed CSR campaign and whether it was targeted towards the environment, employees or
community. As companies are expanding globally, they are facing an increased risk caused by
social requirements, yet the perceived risk can be mitigated by completing CSR campaigns, fact
that makes this dimension tremendously important for the nowadays internationalization process
of firms.

The process of digitalization generally has a positive impact on the process of firm
internationalization, yet the literature does not give a clear view on the indicators used to
measure the IT dimension. The Internet has reduced barriers to entry and given its importance,
for a clear assessment of the IT dimension, it is important to understand what type of online
presence the company has and the impact of its online presence. Having an online presence,
companies can be designed to operate in the global market at an early stage, therefore it is
important to analyze their online tools and objectives.

The following table includes the indicators proposed for the analysis of the dimensions of
the internationalization process:

Table 2. The dimensions of the internationalization process — assessment indicators

Dimension of the Indicator proposed
0. internationalization process
Speed dimension e Ratio between the percentage of

sales achieved from international sales and the
number of years of internatioanlization

e Number of years that have passed
from birth of company to the first international
sale
Intensity dimension e Share of foreign investments in total
investments

e Ratio between foreign subsidiaries
and total subsidiaries

e Ratio between number of abroad
employees and total employees

e Percentage of foreign turnover out
of total turnover of the company
Geographic dimension e Geographical regions where
company operates

e Number of subsidiaries outside of
home country

e European counries vs non-European
countries
Operating method e Difference between initial method
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Dimension of the Indicator proposed
0. internationalization process
dimension and current method of operations
e Entry mode that contributes the
most to total turnover
Cultural dimension e Cultural distance (Kogut and Singh
index)
e Number of geographic areas where
company is operating
Organizational structure e Who is in charge of international
dimension activity?
e International experience of board
members
Corporate social e Presence of a delegated
responsibility dimension person/department in charge of CSR activities
e Number of completed CSR
campaings
e Target of CSR campaigns
Informationa technology e Type of online presence
dimension e Objective of online presence

Source: author’s representation

Table 2 summarizes the indicators proposed for assessing the dimensions of the
internationalization process. Depending on the needs and purposes of the study, researchers can
use a mix of the above indicators to assess the business internationalization process.

4. CONCLUSIONS

The process of firm internationalization is multidimensional, dynamic, and constantly
changing, companies go through a lot of changes and challenges, and even though this is a topic
that has been addressed for decades in the literature, there is no clear single way in which a
company can gain a competitive advantage over its competitors. The success of a firm depends
on its ability to adapt to changes related to the political environment, culture, business
environment, gee-political changes, organizational changes etc.

Internationalization speed is the most studied dimension of the process, yet there is little
evidence regarding the speed of the process after the first international transaction, therefore, a
future research direction could be the measuring of growth’s speed of commercial intensity of
the company as proposed in this article.

The intensity of the internationalization process is generally assessed by looking at
foreign assets and foreign turnover as shares of total assets as well as total turnover. The
additional proposed indicator referring to the number of employees abroad in relation to the total
number of employees can be an indicator of the resources allocated by the company, so a larger
number of employees abroad can be perceived as more intense, aggressive international
operations.

The geographic dimension is probably one of the easier ones to measure as it involves the
observation and counting of foreign regions where the company has expanded its operations. It is
indeed true that the world map can be divided in multiple ways covering and grouping regions in
certain ways, but it all comes down to where the company has internationalized to.

The operating method is significantly influenced by the financial resources a company
can allocate to the entry mode, yet the literature does not provide a clear way of assessing the
differences between the operating methods. The proposed indicator using a score based on the
first and current method implemented is a simple way to measure the operating method
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dimension and can be applied to all companies within a sample study, regardless of their
background.

Cultural dimension is important to the development of a company because through a
well-optimized strategy that would accommodate the culture of the target country, the firm can
gain the trust of customers and automatically improve its financial results. The Kogut and Singh
index is the oldest indicator used to measure cultural distance, yet the current, most reliable
index that we are proposing for assessing the cultural dimension.

The organizational structure dimension is newer in the literature, yet the few studies that
mention it, show a positive connection between organizational structure change and
internationalization. Therefore, we consider it important to find out who oversees the
international economic activity of the company and what kind of international experience the
board members have.

Corporate social responsibility is a business practice that helps companies have a positive
impact on the community, environment, and its own employees. More recent studies show a
connection between CSR campaigns and internationalization, therefore, we propose 3 different
indicators in order to assess the CSR dimensions: (1) whether the company has a special
department or delegated person in charge of the CSR campaigns, (2) the number of completed
campaigns and (3) the target of the campaigns.

Lastly, the IT dimension of the process needs to be given more attention as a larger
number of companies are choosing to internationalize straight from the beginning (born global)
using online tools, thus, we propose that the type of online presence and its objective be analyzed
in the process of assessing the IT dimension of the internationalization process.
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Abstract: Always looking for specialists, people prepared to solve crises, to work under time pressure, but
always able to innovate, the labour market needs new perspectives on the integration and adaptation of
its requirements to a more theoretical background of today's graduates. Analysing the links between
volunteering, experiential learning, and the labour market, volunteering stands out as a unique
opportunity to acquire skills needed in the labour market in a pragmatic way. The absence of financial
reward encourages involvement that brings not only individual but also community benefits. Although
perceptions of unpaid work have not stimulated interest, identifying student needs that NGOs can respond
to is essential in an unstable global context, with many crises where the state needs everyone's
contribution. This article, through a qualitative approach based on a literature review, describes the
perspective of considering volunteering as a bridge-builder between experiential learning, a key factor in
having a situational thinking, and the labour market, with its multiple requirements.

Keywords: volunteering, experiential learning, labour market, student volunteer, learning opportunity

Introduction

Drawing on the lessons of the pandemic crisis, there is a need for prompt, often
innovative responses with a clear impact on immediate resolution and limiting long-term
negative effects. Nowadays, crises seem to be multiplying and diversifying, with sometimes
serious consequences in the absence of effective management. The constant need to adapt
implies changes in ways of thinking and acting, giving way to initiatives focused on concrete and
immediate results. Both in the crisis caused by the COVID-19 pandemic and in the crisis
resulting from the recent war in Ukraine, the need for people to get involved through various
forms of volunteering was noted. The benefits of a formal, organised, informed response, with
people trained and able to act correctly in the hot spots of the crisis, are key to the high-level
success of the crisis response. At the same time, voluntary involvement reflects the efforts that
these people are willing to make for the common good, demonstrating empathy and compassion,
qualities that are essential in a society where individualism is not the only thing that matters.

In addition to this need for volunteers in key situations of everyday life, students
represent the category that precisely reflects the need for a link between experiential learning and
the labour market. Besides solving crises, labour market integration can become an important
objective of volunteering, precisely because of this experiential learning component. Nowadays,
the importance of experiential learning is increasingly reflected in the initial labour market
performance of graduates, which can have a huge impact on their future careers. Based on a
theoretical approach, the academic pathway of graduates may prove not enough for the
integration into the labour market, where practical experiences are increasingly valued.
Therefore, volunteering becomes an appropriate solution to respond to the need for experiential
learning, with multiple benefits, both individual and community.

Methods
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Based on a qualitative approach, this article presents an analysis of the specialised
literature in Business and Management areas concerning volunteering, experiential learning, and
labour market requirements. Using these keywords and relationships between them, topics like
integration in the labour market, hiring graduates, volunteer work and resume building were
identified. Focused on a general approach, a better understanding of the concepts and on
relationships that can be created between them, recent and relevant articles were selected from
the business sections of Scopus, Emerald, and Elsevier base dates. This decision was taken based
on the recent events like COVID-19 pandemic that offered a new perspective on volunteering,
and the need of novelty directly proportional to the requirements of the labour market that
permanently change. To be able to see volunteering as a bridge-builder between experiential
learning and the labour market, the results will be divided into 3 sections, each one creating the
background for the deep understanding of the concepts.

Results

The profile of a student volunteer

Volunteering is suitable for people with limited skills but highly motivated®, reinforcing
the idea that non-profit organizations have an enormous responsibility to train volunteers. Also, a
study conducted on a sample of 796 students showed that the idea of being liked is a determining
factor in the decision to become a volunteer, especially for extroverted people®. However, in
addition to this idea of being liked, there is also the desire to be professionally trained, with the
concept of self-tending towards empowerment appearing on the list of intrinsic motivating
factors®. Altruism is one of the main factors influencing volunteers' decision to undertake such
activities, playing an important role in the overall volunteering activities, influencing career
development, personal development (self-esteem), respecting and developing social norms,
removing possible negative feelings (desire for self-defence), learning new skills and expressing
values and beliefs®. Volunteers think that their authenticity is confirmed by such activities,
highlighting the positive things they want to convey and demonstrate, correlated with the ethical
norms specified in a code of volunteering, norms such as common good, mutual respect and
freedom of choice, which lead to social welfare®.

Although there are many intrinsic motivational factors related to values and community,
career prospects remain an important factor in choosing volunteering as a first step in preparing
for the labour market. Therefore, encouraging young people to such experiences is a defining
point towards finding their preferred activities, developing their skills, and acquiring new ones.

Experiential learning in volunteering

‘Experiential learning is the learning which results from the coming together of
experience, of a certain quality, with meaningful reflection’®. Based on this definition, we can
deduce two essential components that apply to voluntary activity: quality experience and
meaningful reflection. In terms of the persuasive messages that a non-profit organization should
formulate in its recruitment campaign, it has been shown that as individuals identify motivational
factors at a personal level, they tend to become involved in the activity. At the same time, the
volunteer function inventory approach (needs for protection, values, career, social needs,

! Burani, N. and Palestini, A. (2016) ‘What determines volunteer work? On the effects of adverse selection and
intrinsic motivation’, Economics Letters, 144, pp. 29-32.
2 Principi, A., Chiatti, C. and Lamura, G. (2012) ‘Motivations of older volunteers in three European countries’,
International Journal of Manpower, 33(6), pp. 704-722.
® Finkelstein, M. A. (2008) ‘Volunteer satisfaction and volunteer action: A functional approach’, Social Behavior
and Personality, 36(1), pp. 9-18.
* Burns, D. J. et al. (2006) ‘Motivations to volunteer: The role of altruism’, International Review on Public and
Nonprofit Marketing, 3(2), pp. 79-91.
> Schreiner, E. et al. (2018) ‘Leading volunteers: Investigating volunteers’ perceptions of leaders’ behavior and
gender’, Nonprofit Management and Leadership, 29(2), pp. 241-260.
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understanding needs, and growth) points out that, depending on the organization’s response to
these needs, volunteer satisfaction increases and so do their intentions to continue their activity’.

For the experiential learning process to be complete, and for quality experience to be
followed by meaningful reflection, the volunteering activity should represent a pragmatic
perspective of the student's academic journey. A match between theory and practice, between
academic environment and NGOs would be a sure path to successful experiential learning
through volunteering, benefiting not only the student but also the community.

Experiential learning can contribute to the development of time management skills and
working under pressure®, extremely necessary skills both in NGO's and in everyday life, but also
promotes the situational learning, analysing everything that happens and having a conclusion or
something to learn about it”. On the meaningful reflection, the need for a coach becomes
essential™®, a coach that can be found in NGO leaders. In this context, volunteers' reasons are also
relevant, with altruism and value-driven reasons being the priority, followed by CV building,
then social and ego-related motivations.** At the same time, the benefits of meeting altruistic and
social needs also influence volunteers more than those related to resume building.*

This hierarchy creates learning premises, linked to altruistic values and social
interactions, which can be materialized through volunteering experiences with bridge-building
potential between experiential learning and labour market integration. Concluding that there are
perspectives on experiential learning in volunteering, promoting qualitative experiences as
necessary for personal as well as professional development would be a step forward in attracting
and retaining volunteers.

The importance of volunteering in labour market integration

Following the discussion about the volunteer profile, certain aspects can be concluded
about future employees with volunteering experiences: they could be better organized, with well-
known values, with previous useful experiences at work, etc. At the same time, it is well known
that experience remains a common factor in recruitment advertisements that can be replaced by
volunteering. Experiential learning plays a key role in the labour market, facilitating essential
business and management processes in personal and professional development™, and it was also
concluded that it can be practised in NGOs too.

In the field of sport, it has been proven that, in the recruitment and selection process,
volunteering can be an advantage, proving social skills, and can even be a substitute for previous
experience.”* At present, this fact could be extrapolated to almost any field, especially to those
that require a proper academic training. A concrete example is Generation Y graduates, who are
inclined towards jobs where they can practice what they learn in universities, that offer them
professional and career development opportunities'®. Also, in terms of potential remuneration,
there is evidence that volunteers earn more on the job than those without such experience, based

" Clary, E. G. and Snyder, M. (1999) ‘The motivations to volunteer: Theoretical and practical considerations’,
Current Directions in Psychological Science, 8(5), pp. 156—-159.
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approaches to learning’, Management Learning, 38(2), pp. 211-233.
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in business education’, Assessment and Evaluation in Higher Education, 45(7), pp. 1001-1015.
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Nonprofit and VVoluntary Sector Quarterly, 39(3), pp. 498-523.

13 pittaway, L. and Cope, J. (2007), op.cit, pp. 211-233.

¥ Wallrodt, S. and Thieme, L. (2020) ‘The role of sports volunteering as a signal in the job application process’,
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on negotiating skills and networking.™® This comes as a retroactive reward for unpaid volunteer
activity, a return on investment of time given, which benefits not only the individual, but also the
community.

Volunteering can be the first step in any student's career, if they choose an organization
that fits their academic path. With this condition fulfilled, the labour market could directly
benefit from trained people, better prepared for practical activities. At the same time, students
would be better prepared for integration in the workplace, overcoming problems of teamwork,
knowledge of their potential and skills, motivation, and any other problems that could be solved
through volunteering.

Discussions and conclusions

Volunteering is an opportunity not only for students and academics but also for the whole
community. The values it promotes, and the detachment from financial reward, offer the
possibility of experiential learning that benefits all parties involved, NGOs, volunteers, and
community. Therefore, NGOs should find ways to promote their activities based on the
volunteer's profile, but especially on the proposed work tasks, so that they can choose the best
organization for their integration into the labour market. Given the absence of financial reward,
the description of the motivational system can be achieved by reporting on the appropriate
response of non-profit organisations to the needs of volunteers, after a thorough identification of
these needs. Defining success is a challenge, with factors such as productivity or profit as the
underlying factors. Volunteering brings a new perspective, linked to people, and success needs to
be updated concerning how they evolve, their impact on the community, and the good they do,
also considering the perspective of the workforce that volunteers represent.

BIBLIOGRAPHY

Boccuzzo, G. and Gianecchini, M. (2015) ‘Measuring Young Graduates’ Job Quality
Through a Composite Indicator’, Social Indicators Research, 122(2), pp. 453-478. doi:
10.1007/s11205-014-0695-6.

Burani, N. and Palestini, A. (2016) ‘What determines volunteer work? On the effects of
adverse selection and intrinsic motivation’, Economics Letters, 144, pp. 29-32. doi:
10.1016/j.econlet.2016.04.014.

Burns, D. J. et al. (2006) ‘Motivations to volunteer: The role of altruism’, International
Review on Public and Nonprofit Marketing, 3(2), pp. 79-91. doi: 10.1007/bf02893621.

Clary, E. G. and Snyder, M. (1999) ‘The motivations to volunteer: Theoretical and
practical considerations’, Current Directions in Psychological Science, 8(5), pp. 156-159. doi:
10.1111/1467-8721.00037.

Day, K. M. and Devlin, R. A. (1998) ‘The Payoff to Work without Pay: Volunteer Work
as an Investment in Human Capital’, The Canadian Journal of Economics / Revue canadienne
d’Economique, 31(5), pp. 1179-1191. doi: 10.2307/136465.

Finkelstein, M. A. (2008) ‘Volunteer satisfaction and volunteer action: A functional
approach’, Social Behavior and Personality, 36(1), pp. 9-18. doi: 10.2224/sbp.2008.36.1.9.

Fowler, J. (2008) ‘Experiential learning and its facilitation’, Nurse Education Today,
28(4), pp. 427-433. doi: 10.1016/j.nedt.2007.07.007.

Handy, F. et al. (2010) ‘A cross-cultural examination of student volunteering: Is it all
about résumé building?’, Nonprofit and Voluntary Sector Quarterly, 39(3), pp. 498-523. doi:
10.1177/0899764009344353.

Hawtrey, K. (2007) ‘Using experiential learning techniques’, Journal of Economic
Education, 38(2), pp. 143-152. doi: 10.3200/JECE.38.2.143-152.

% Day, K. M. and Devlin, R. A. (1998) ‘The Payoff to Work without Pay: Volunteer Work as an Investment in
Human Capital’, The Canadian Journal of Economics / Revue canadienne d’Economique, 31(5), pp. 1179-1191.

184



Hustinx, L. et al. (2010) Social and cultural origins of motivations to volunteer: A
comparison of university students in six countries, International Sociology, pp. 349-382. doi:
10.1177/0268580909360297.

Perusso, A., Blankesteijn, M. and Leal, R. (2020) ‘The contribution of reflective learning
to experiential learning in business education’, Assessment and Evaluation in Higher Education,
45(7), pp. 1001-1015. doi: 10.1080/02602938.2019.1705963.

Pittaway, L. and Cope, J. (2007) ‘Simulating entrepreneurial learning: Integrating
experiential and collaborative approaches to learning’, Management Learning, 38(2), pp. 211-
233. doi: 10.1177/1350507607075776.

Principi, A., Chiatti, C. and Lamura, G. (2012) ‘Motivations of older volunteers in three
European countries’, International Journal of Manpower, 33(6), pp. 704-722. doi:
10.1108/01437721211261831.

Schreiner, E. et al. (2018) ‘Leading volunteers: Investigating volunteers’ perceptions of
leaders’ behavior and gender’, Nonprofit Management and Leadership, 29(2), pp. 241-260. doi:
10.1002/nml.21331.

Wallrodt, S. and Thieme, L. (2020) ‘The role of sports volunteering as a signal in the job
application process’, European Sport Management Quarterly, 20(3), pp. 255-275. doi:
10.1080/16184742.2019.1598457.

185



THE IMPACT OF CORPORATE SOCIAL RESPONSIBILITY
REPORTING FRAMEWORKS IN ROMANIAN EXTRACTIVE
INDUSTRY

Radu Bogdan Matei, Lavinia Constantinescu

PhD Student, ,,1 Decembrie 1918” University of Alba Iulia, PhD Student, ,,1 Decembrie
1918” University of Alba Iulia

Abstract: The field of corporate social responsibility is relatively new but it has developed enormously
lately. The need for transparency regarding the activity of companies, ecological and natural disasters
that humanity has gone through throughout history, financial crises and bankruptcies of some famous
multinational companies are the most important premises of the development of this non-financial
reporting. The main objective of the study is to bring to the research area the new type of reporting and
the perspective in which companies have progressed since the publication of O.M.F.P. no. 1938/2016,
which transposed into national legislation the European Directive 2014/95. Regarding the feasibility of
the research and the availability of data, there were used companies listed on BVB, being thus considered
much more transparent compared non-listed companies. The main domain chosen for conducting the
research is the extractive industry and it was used a qualitative research method, namely case study.

Keywords: corporate social responsibility, non-financial information, extractive industry, environment,
social, listed companies.

1. INTRODUCERE

Constatam zilnic in jurul nostru un interes crescut si larg rdspandit pentru
responsabilitatea sociala corporativa (CSR — 1b. engleza: corporate social responsibility),
companiile fiind implicate in actiuni sociale, de voluntariat, protejare a mediului Inconjurator,
motivandu-si practic in acest mod proprii angajati de a deveni mai responsabili din toate punctele
de vedere.

Dezvoltarea durabild a cunoscut un succes evident in ultima perioadd de timp si In tara
noastrd, devenind o conditie obligatorie pentru orice companie, guvern, sistem de management
responsabil, asigurdnd in acest mod Increderea clientilor si crearea de valoare pe termen lung
(Constantinescu, 2013). In ceea ce priveste pilonii dezvoltirii durabile, cunoscuti sub numele de
»metoda 3 E” sau ,.triunghiul sustenabilitdtii” format din mediul economic, etic (social), ecologic
(mediu), favorizind astfel dezvoltarea activitatilor interconectate si cruciale pentru cresterea
economicd, incluziunea sociala si protectia ecosistemelor pentru bunastarea indivizilor si a
companiilor (Partachi & Derivolcov, 2018). Modul prin care integrdim aceste 3 aspecte,
contribuie la eliminarea diferentelor semnificative intre intentia de integrare a practicilor de
dezvoltare durabila si implementarea acesteia (Lafferty & Houden, 2003).

2. DEFINIREA PROBLEMEI CERCETATE
2.1  Obiectul responsabilitatii sociale corporative

Aceasta tendintd de raportare corporativa a crescut semnificativ in ultimii 30 de ani, cu
scopul principal de a maximiza transparenta informatiilor si nevoia de responsabilitate in afaceri.
Potrivit unui studiu realizat pe companiile indexate in S&P 500 (KPMG - Business reporting,
2016), in 2011 doar 20% dintre companii au inclus in rapoartele intocmite informatii despre
partea ecologicd si sociald, procent care in 2016 a ajuns la 90%. Se constatd astfel, la nivel
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global, raportarea si dezvaluirea problemelor privind ESG (Environment, Social, Governance), a
cunoscut o crestere semnificativa, companiile fiind constiente de nevoia de a implementa
raportarea transparentd, avand drept prim obiectiv crearea de valoare pe termen lung.

In momentul actual, Roméania depaseste stadiul incipient de dezvoltare a cadrelor de
raportare responsabild, tot mai multe companii fiind implicate in actiuni sociale si de mediu.
Pandemia Covid-19 a fost un moment de rascruce, dar companiile au constientizat intr-o maniera
proeminenta necesitatea acordarii unei atentii crescute angajatilor, clientilor si a comunitatii.
Garbuz (2021), considera drept factor declansator al practicilor de CSR in tara noastra, aparitia
companiilor multinationale care si-au transferat cultura si practica organizationala de la nivel
central spre mediul local.

Anul 1953 este un an revolutionar pentru raportarea CSR, fiind oferita prima definitie a
responsabilitatii sociale. Numitd o tendinta a acelor timpuri, a crescut rapid in popularitate prin
schimbarea orientarii afacerilor. Companiile si managerii acestora trebuie sd se concentreze pe
obiectivele pe termen lung, cu o viziune clard, facand astfel trecerea de la dorinta de a obtine
profitul maxim la cel optim. Privite initial drept rapoarte complet voluntare in care sunt implicate
nu doar date economice, ci si informatii despre politica companiei in relatie cu mediul
inconjurator, sustenabilitate si incluziune sociald, au ajuns In momentul actual sa fie
reglementate si obligatorii pentru anumite categorii de companii (Moravcikovaa, K.,
Stefanikovaa, L., Rypakovaa, M., 2015).

Exista o diferentd semnificativd intre evolutia raportarii financiare si cea nefinanciara,
explicatia provenind din interesul stakeholderilor pentru informatii. Chiar daca in trecut
majoritatea deciziilor de investire se realizau strict pe baza evolutiei indicatorilor financiari,
partile interesate au devenit tot mai implicate in actiunile sociale si de mediu pe care le
realizeazd companiile, urmarind astfel performanta la nivel global. Dezvoltarea raportarii
financiare si nevoia tot mai considerabild de informatii corecte a dus la dezvoltarea acestui nou
tip de raportare. Desi raportarea de sustenabilitate a parcurs un drum lung de la primele rapoarte,
raman in continuare deficiente sesizabile cu privire la comparabilitate, consistentd, fiabilitate si
relevanta (Tschopp, D., Huefner, R. 2015).

Calitatea raportului CSR este indeplinita prin patru aspecte principale (Pavlik, M., Belcik,
M., 2010):

o credibilitate — angajamentul managementului de varf si politica corporativa
influentate de nivelul de implicare al stakeholderilor;

J completitudine — include toate informatiile considerate relevante din domeniile
sociale si de mediu;

o semnificatie — maximizarea utilizarii indicatorilor cantitativi si calitativi pentru
evaluarea responsabilitatii sociale;

o forma adecvata — rol important in modul in care sunt prezentate informatiile din

raport, acestea fiind clare, pe intelesul tuturor si nu foarte lungi.

In literatura de specialitate a contabilititii sociale au existat si contestatari al acestui nou
tip de raportare . Hussilos et al, (2011) criticd raportarea CSR pentru lipsa de relevanta si
credibilitate, iar Gray (2014) considera cd acest tip de raportare este un esec deoarece nu are un
impact semnificativ in dezvoltarea durabilia. In esenti, concluzionim ci desi raportarea
sustenabild implica resurse financiare si umane semnificative, a produs un impuls in
managementul companiilor de a fi mai responsabile in lantul de aprovizionare, productie,
comercializare, cu obiective clare, stabilite pe termen lung, avand un impact pozitiv asupra
mediului Inconjurdtor si a societatii.

2.2 Metodologia cercetarii

In ceea ce priveste fezabilitatea cercetirii si disponibilitatea datelor, s-au folosit bazele de
date ale BVB deoarece companiile listate intocmesc o serie de rapoarte mult mai consistente,
fiind astfel considerat mai transparente in comparatie cu cele nelistate. Domeniul de activitate
ales pentru care se efectueaza cercetarea este industria extractiva, zona consideratd poluanta in
tara noastri. In ceea ce priveste criteriile de selectie ale companiilor, se numira urmatoarele:
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 companiile sunt listate la BVB si sunt incluse in industria extractiv;
* depdsirea numarului mediu de 500 de angajati la data bilantului, criteriu preluat din
Directiva Europeana;
* sunt tranzactionabile la momentul cercetarii.
Pentru a urmari modul in care sunt prezentate informatiile nefinanciare, s-au folosit 5 arii
de cercetare insumand un numar de 22 de indicatori. Cele mai importante se regasesc in tabelul
urmator (Tabelul Nr. 1).

Tabelul Nr. 1 Criteriile si indicatorii utilizati In cercetarea empirica.
Criterii/indicatori utilizati in studiul de caz

General Raport independent/ Nr. Pagini Standardele Mesaj CEO/
Declaratie nefinanciara raport Utilizate web-site
Mediu Politica/  management de Consum de Cantitater GES Deseuri
mediu energie emise
Social Drepturile omului Coruptie Egalitate de gen/ Voluntariat
Discriminare

Economic Politici investitionale Transparenta Management Sponsorizari
informationala  financiar

Angajati SSM Structura Training Sindicat
personalului

Sursa: proiectie proprie a autorilor.

Obiectivul general al acestei cercetiri este de a monitoriza evolutia raportarii de
sustenabilitate a companiilor din industria extractivd in perioada 2017-2021. Pentru a obtine
eficientd, ne-am stabilit si 3 obiective conexe (secundare): studierea structurii actionariatului
pentru a vedea daca aceasta influenteaza raportarea corporativa, stabilirea modului de implicare a
contabililor si auditorilor in dezvoltarea acestui tip de raportare.

3. REZULTATE
Pe Bursa de Valori Bucuresti la sectiunea destinata industriei extractive se regasesc 10
companii, acestea fiind prezentate in tabelul urmator (Tabelul Nr. 2), insd doar 3 dintre ele
respecta toate criteriile de selectie.

Tabelul Nr. 2 Companiile din industria extractiva listate la BVB.

Nr. Simbol Denumirea companiei Starea companiei Criteriu>500 angajati
COTN Comrep SA Ploiesti Tranzactionabila X
DAFR Dafora SA Tranzactionabila X
FOJE Foraj Sonde SA Videle Tranzactionabila X
FOSB Foraj Sonde SA Craiova Tranzactionabila >500 employees
FOSP Foraj Sonde SA Ernei Tranzactionabila X
PTR Rompetrol Well Service SA Tranzactionabila X
SNG SNGN Romgaz SA Tranzactionabila >500 employees
SNP OMV Petrom SA Tranzactionabila >500 employees
STOZ Sticloval SA Tranzactionabila X

TALD Talc Dolomita SA Suspendata X
Sursa: proiectie proprie a autorilor.
Cele 3 companii care vor fi utilizate in cercetarea empirica sunt: Foraj Sonde Craiova SA,
SNGN Romgaz SA si OMV Petrom SA.

Tabelul Nr. 3 Criteriile generale utilizate In cercetarea empirica.

Companie Tipul Nr. Standarde utilizate Sectiune CEO Audit
Raportului Pagini CSR

Foraj Sonde Section in  2-3pg. 1SO 14001:2015 X X X
Annual Report SA 8000

Romgaz Sustainability 100 pg GRI Core -G4 \ \ X
Report SASB

OMFP 1938/2016
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OMYV Petrom  Sustainability 120-130  GRI CORE - G4 \ \ \*
Report pg UNGC
OMFP 1938/2016

Sursa: proiectie proprie a autorilor.

Compania Foraj Sonde SA Craiova nu acordd o atentie deosebitd sectiunii CSR si
sustenabilitate, publicand doar 2-3 pagini in Raportul anual privind impactul asupra mediului.
Nu exista o sectiune CSR pe site-ul companiei, dar ceea ce a atras atentia este ca politica
companiei respectd SA8000 avand, de asemenea un sistem de management de mediu integrat.

In ceea ce priveste urmitoarele 2 companii, acestea considerd CSR o axa importanti de
dezvoltare, informatiile fiind verificate si certificate de analiza anterioara mai detaliatd asupra
companiilor listate la BVB (Danescu, Matei, 2021). Romgaz si OMV Petrom au fost companiile
care au publicat cele mai multe si mai relevante informatii nefinanciare in respectiva analiza,
ocupand primele 2 locuri cu scoruri foarte apropiate.

Christina Verchere, CEO OMV Petrom: ,,La OMV Petrom, misiunea noastrda este sd
oferim energia de care are nevoie societatea. Ne propunem constant sa facem acest lucru intr-0
maniera durabila si prietenoasa cu mediul prin investitii, dar §i prin implicarea noastra in viata
economica §i sociala a comunitatilor”. Printr-un management de varf bine conturat, mesajul
CEO-ului a fost prezentat in partea incipientd a raportului de sustenabilitate, ceea ce denota
atentia acordata actiunilor de mediu si sociale (OMV Petrom, 2019).

Niciunul dintre rapoartele publicate nu au fost auditate in perioada 2017-2019, dar OMV
Petrom si-a propus ca urmatoarele informatii nefinanciare publicate sa fie auditate in
conformitate cu O.M.F.P 1938/2016 privind transpunerea Directivei Europene 2014/95. Astfel,
in premiera in anul 2020 continutul raportului a fost verificat printr-un proces de auditare de
catre o tertd parte respectand astfel si cerintele ordinului ISAE 3000. Raportul Romgaz a fost
externalizat si realizat in colaborare cu o firma de consultanta.

Tabelul Nr. 4 Criteriile de mediu utilizate in cercetarea empirica.

Companie Politica de mediu  Consum de Emisii GES Deseuri
energie

Foraj Sonde \ X X X

Romgaz \ \ \ \

OMV Petrom \ \ \ \

Sursa: proiectie proprie a autorilor.

Viziunea Foraj Sonde cu privire la mediul inconjurator vizeaza preocuparea permanenta
catre eliminarea/ reducerea impacturilor negative asupra mediului asociate proceselor efectuate.
Politica companiei privind managementul de mediu este un cadru pentru imbunatatirea continua
a performantei de mediu. Problemele de mediu sunt luate in considerare in procesul decizional la
nivelul companiei. Nu sunt prezentate informatii despre cantitatea de deseuri generate si
reciclate, cantitatea de gaze cu efect de sera si nici energia consumata.

Situatia celorlalte 2 companii este foarte asemandtoare, fiind din acelasi domeniu,
prezintd aproximativ aceleasi tipuri de informatii. Ambele au preocupari in domeniul protectiei
mediului, au sisteme de management, folosesc energie regenerabila si recicleaza o gama larga de
produse. Existd, de asemenea, informatii despre numarul de masini folosite, distantele parcurse
in interes de serviciu. De asemenea, acestea folosesc tehnologii moderne, precum iluminatul
LED pentru a reduce consumul de energie in mod semnificativ.

Tabelul Nr. 5 Criteriile sociale utilizate n cercetarea empirica.
Companie Drepturile  Coruptie Egalitate Discriminare  Voluntariat  Handicap

omului de gen
Foraj X X X X X X
Sonde
Romgaz \ \ \ \ \ X
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oMV v v v v v X
Petrom
Sursa: proiectie proprie a autorilor.

Compania Foraj Sonde Craiova nu acorda importanta incluziunii sociale, in comunicatul
emis nefiind prezentate informatii despre aceste aspecte. In ceea ce priveste angajarea
prezentat informatii in rapoartele publicate.

OMYV Petrom SA si Romgaz SA acordd o mare importantd resurselor umane pe care le
considera cel mai important activ detinut. Acestea se asigurd cd drepturile oamenilor sunt
respectate, 1s1 implica proprii angajati in campanii de voluntariat, condamna discrimindrile pe
motive de etnie, sex, varsta, religie, culoare, atdt in momentul angajarii, cat si la momentul
promovarii sau cresterii remuneratiei. Se abordeaza si o politica de ,,tolerantd zero” fata de fapte
de coruptie si mitd, Tn acest domeniu existind adesea cursuri special organizate pentru
managementul de varf si executional.

Tabelul nr. 6 Angajatii si criteriile economice utilizate in cercetarea empirica.

Companie Structura SSM Training  Sindicat  Transparenta Sume
personalului investite
Foraj V X X X X X
Sonde
Romgaz \ \ \ \ \ \
oMV v v v v v v
Petrom

Sursa: proiectie proprie a autorilor.

In cadrul firmei Foraj Sonde SA Craiova existd o scurtd prezentare a angajatilor, insi
suficient de detaliatd. Nu sunt prezentate informatii despre cursurile sustinute la care au
participat angajatii companiei, aspecte privind siguranta si securitatea in muncd, nu stim daca
existd un sindicat la nivel de companie si nu sunt prezentate in mod clar sumele pe care
compania le-a investit in sponsorizari sociale si de mediu.

Romgaz si OMV Petrom au sectiuni separate in rapoartele de sustenabilitate pentru
angajatii lor si partea economici. In ceea ce priveste structura angajatilor, aceasta este foarte
detaliata, cuprinzand clustere pe categorii de varsta, sex, functii de conducere sau studii detinute.
Companiile s-au aliniat Obiectivelor de Dezvoltare Durabila, astfel isi propun sa creasca
ponderea femeilor in functii de conducere la peste 30% pana in anul 2030. Angajatii sunt inscrisi
la diverse cursuri de specializare, iar angajarea de tinere talente se realizeaza direct de pe bancile
universitatiilor petroliere, sustinute din fonduri directe si burse acordate studentilor. Candidatul,
in momentul angajarii, este supus unor controale medicale obligatorii, realizate prin cabinetele
proprii, controalele fiind reluate anual. Pentru prevenirea accidentelor de muncd existd un sistem
integrat la care au aderat toti angajatii companiilor. Angajatii au posibilitatea de a forma un
sindicat sau de a-si negocia colectiv contractele de munca. Sumele investite in politici sociale si
de mediu se ridicd la milioane de euro si in ceea ce priveste sponsorizdrile respecta criteriile
Legii sponsorizarii: 40% sponsorizari in domeniul medical, 40% in educatie, cultura si sport,
restul de 20% catre alte domenii pe care le considera importante compania.

4. CONCLUZIIL LIMITE ALE CERCETARII DIRECTII VIITOARE

In ceea ce priveste identificarea stirii actuale a raportirii CSR la nivelul companiilor
listate la Bursa de Valori Bucuresti din industria extractiva, constatdm o raportare complexa, care
presupune respectarea unor reguli si a unui angajament profesional din partea companiilor.
Precizam ca, in Romania, raportarea nefinanciara a devenit obligatorie pentru anumite categorii
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de entitati de doar 5 ani, remarcandu-se necesitatea dezvoltarii experientelor raportorilor, astfel
ajungandu-se la cresterea gradului de constientizare cu privire la utilitatea sociala a dezvaluirii
informatiilor nefinanciare in mod transparent, prefigurand astfel un model de afaceri sustenabil.
Acest lucru se datoreaza faptului ca atentia consumatorilor si investitorilor este indreptata catre
companiile care oferd incredere in dezvoltarea durabild a afacerii si a societatii.

Foraj Sonde nu a publicat foarte multe informatii nefinanciare in raportul anual, unul
dintre motivele plauzibile fiind numarul redus de angajati (putin peste 500). Trebuie apreciat,
insd, ca existd o politica SA8000 si ISO 14001: 2015. Romgaz a publicat primul raport de
sustenabilitate Tn 2017 dupa transpunerea Directivei Europene la nivel national, dar OMV
Petrom publicd in mod voluntar informatii despre sustenabilitate inca din 2012. De asemenea, a
aderat la principiile UNGC fiind printre primele companii din Romania in acest domeniu.
Aceleasi rezultate au fost obtinute de organizatia CSR-Media in cercetarile efectuate Tn domeniul
sustenabilitatii.

Consideram ca cercetarea de fata este limitatd din cauza numarului redus de companii,
doar 3 au fost utilizate si nu sunt considerate suficiente pentru a reprezenta un intreg domeniu
sau intreaga piatd de afaceri. In ceea ce priveste perspectivele de viitor, se are in vedere analiza
rapoartele de sustenabilitate pentru toate companiile listate la BVB la categoria emitenti
reglementati. De asemenea, se are in vedere studierea impactului asociat investitorilor la
publicarea de informatii nefinanciare, guvernanta corporativa a companiilor, structurile de
management si implicarea actionarilor.
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Abstract: The development of competitiveness in the business environment has led managers to take
steps to implement a corporate governance system, a risk management system and an internal audit
system to meet the needs of company managers.

The audit is an activity of strategic importance in terms of control and management processes at the level
of economic entities. Using various work procedures and tools, the internal audit provides an analysis
and a complete picture of the activities carried out, through the work methods used in the company, the
way the entity is organized and the operations carried out.

The financial statements of public enterprises are subject to statutory audit, which is carried out by
statutory auditors, natural or legal persons authorized under the law.

Public enterprises contract the services of the statutory auditor in accordance with the provisions of
Government Emergency Ordinance no. 34/2006 regarding the awarding of public procurement contracts,
public works concession contracts and service concession contracts.

Public enterprises organize the internal audit in accordance with the provisions of Law no. 672/2002
regarding the internal public audit, with subsequent amendments and additions. Internal auditors report
directly to the board of directors.

There are many differences between internal audit and statutory audit and the most obvious difference
lies in the appointment of the auditor. While internal auditors are appointed by the company's
management, statutory auditors are appointed by the company's shareholders. Another difference lies in
the qualifications of the auditors. Although it is mandatory for statutory auditors to be certified by
chartered accountants, internal audit is not required and management may appoint such persons as they
deem fit.

Keywords: public enterprise, economy, auditor, corporate governance

A. Conducerea si gestionarea activitatii regiei autonome

1. Delimitari conceptuale
Intreprinderile publice se prezinti intr-0 mare diversitate, dar se diferentiaza dupd modul
de organizare, gradul de specializare, marime, importanta pe care o prezintd pentru economia

nationald sau ramura de care apartin.
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In scopul cunoasterii diferitelor probleme ale conducerii si organizirii activitatii
intreprinderilor, precum §i a ludrii unor masuri cu un grad cat mai mare de aplicabilitate,
intreprinderile, in cadrul unei economii de piata, se clasifica dupa o serie de criterii.

Asfel, in functie de forma de proprietate asupra capitalului social si a patrimoniului se
disting:

- intreprinderi proprietate publica (sectorul public)
- intreprinderi proprietate particulara (sectorul particular)

Intreprinderile din sectorul public sunt denumite regii autonome sau companii nationale.

Regia autonoma se constiuie ca persoana juridica, cu independenta patrimoniala si CU O
organizare de sine statatoare, avand ca scop un interes obstesc. Fiecare regie autonoma reprezinta
o persoana juridica si functioneaza pe baza de gestiune economica si autonomie financiara, iar in

acest scop trebuie sa fie proprietara bunurilor din patrimoniul sau.

2. Conducerea, administrarea si gestionarea regiei autonome

Regia autonoma se organizeazd si functioneaza in ramurile strategice ale economiei
nationale precum: industria de armament, industria energetica, industria de transporturi feroviare,
industria de exploatare a minelor i a gazelor natural, industria de comunicatii.

Regiile autonome se clasifica in:

- regii autonome de interes national care iau nastere prin hotarari ale Guvernului
- regii autonome de interes local care iau nastere prin hotarari ale organelor locale

Administrarea regiei autonome revine Consiliului de Administratie, care este numit prin
ordin al ministrului de resort in cazul regiilor autonome de interes national sau prin decizia
conducatorului administratiei locale in cazul regiilor autonome de interes local.

Principalele atributii ale consiliului de administratie sunt: elaborarea si realizarea
programului anual de activitate al regiei autonome, organizarea si conducerea productiei,
probleme financiar contabile, de cercetare-dezvoltare, de munca si sociale.

Consiliul de administratie este format dintr-un numar impar de persoane, intre 3 si 7
persoane. un reprezentant al Ministerului Finantelor Publice, licentiat in stiinte economice sau
juridice si cu experientd in domeniul economic, contabilitate, audit, financiar sau juridic de cel
putin 5 ani de la data obtinerii diplomei de studii superioare; un reprezentant al autoritatii publice
tutelare, cu experientd de cel putin 5 ani in domeniul de activitate al regiei autonome si/sau in
activitatea de administrare de societdti ori regii autonome; 1-5 persoane cu experientd in
administrarea sau managementul unor regii autonome sau societati, inclusiv societati din sectorul
privat. Aceste persoane nu pot fi functionari publici sau alte categorii de personal din cadrul

autoritatii publice tutelare sau al altor institutii publice. Membrii consiliului de administratie se
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numesc de autoritatea publica tutelara. In cazul reprezentantului Ministerului Finantelor Publice,
numirea se face la propunerea acestei institutii.

Prin actul de infiintare sau, ulterior Infiintdrii, prin decizie a autoritatii publice tutelare
atributiile de conducere executiva ale regiei autonome pot fi delegate de consiliul de
administratie unuia sau mai multor directori, care sunt numiti de consiliul de administratie, din
afara consiliului de administratie sau dintre administratori, care devin astfel administratori

executivi.

B. Controlul regiei autonome

Guvernanta corporativa a intreprinderilor publice reprezinta ansamblul de reguli care
guverneazd sistemul de administrare si control in cadrul unei intreprinderi publice, raporturile
dintre autoritatea publicd tutelard si organele intreprinderii publice, dintre consiliul de
administratie sau de supraveghere, directori sau directorat, actionari si alte persoane interesate.

Controlul regiei autonome reprezinta raportul dintre stat sau unitatea administrativ-
teritoriald actionar sau o intreprindere publicd, pe de o parte, si societatea la care: detine direct
sau indirect majoritatea drepturilor de vot; poate si numeasca sau sd revoce majoritatea
membrilor organelor de administrare si de control; poate exercita, in calitate de actionar, o
influenta determinantd, in virtutea unor clauze de natura a stabili strategia de management al
intreprinderii publice, cuprinse in contracte incheiate cu intreprinderea publicd sau in actul
constitutiv al acesteia.

Consiliul de administratie este insadrcinat cu indeplinirea tuturor actelor necesare si utile
pentru realizarea obiectului de activitate al regiei autonome, iar printre atributiile de baza,
consiliul de administratie verifica functionarea sistemului de control intern sau managerial.

In cadrul consiliului de administratie se constituie comitetul de audit, format din 3
administratori neexecutivi si independenti. Dispozitiile art. 47 din Ordonanta de urgentd a
Guvernului nr. 90/2008 privind auditul statutar al situatiilor financiare anuale si al situatiilor
financiare anuale consolidate si supravegherea in interes public a profesiei contabile, aprobatd cu
modificari prin Legea nr. 278/2008, cu modificarile si completarile ulterioare, sunt aplicabile in
mod corespunzator.

Comitetul de audit indeplineste atributiile prevazute la art. 47" din Ordonanta de urgenta
a Guvernului nr. 90/2008, aprobata cu modificari prin Legea nr. 278/2008, cu modificarile si

completarile ulterioare.

' Articolul 47 din O.U.G. nr. 90/2008 Comitetul de audit (1) Fiecare entitate de interes public trebuie si aiba un
comitet de audit. Autoritatile de reglementare ale entitdtilor de interes public stabilesc dacd acest comitet de audit
trebuie sa fie compus din membri neexecutivi ai organului de administratie si/sau membri ai organului de
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Situatiile financiare ale intreprinderilor publice sunt supuse auditului statutar, care se
efectueaza de catre auditori statutari, persoane fizice sau juridice autorizate In conditiile legii.
Auditorii statutari sunt numiti Tnainte de incheierea exercitiului financiar de catre adunarea
generald a actionarilor, iar In cazul regiilor autonome de catre consiliul de administratie, pentru o
perioada de minimum 3 ani.

Situatiile financiare anuale, auditate potrivit legii, se depun la unitatile teritoriale ale
Ministerului Finantelor Publice.

Intreprinderile publice contracteaza serviciile auditorului statutar in conformitate cu
prevederile Ordonantei de urgenta a Guvernului nr. 34/2006 privind atribuirea contractelor de
achizitie publicd, a contractelor de concesiune de lucrari publice si a contractelor de concesiune
de servicii. Auditul statutar va fi exercitat in conditiile prevazute de Ordonanta de urgenta a
Guvernului nr. 90/2008.

Intreprinderile publice organizeaza auditul intern in conformitate cu dispozitiile Legii nr.
672/2002 privind auditul public intern, cu modificarile si completdrile ulterioare. Auditorii
interni raporteaza direct consiliului de administratie.

Intreprinderea publica, prin grija presedintelui consiliului de administratie sau al
consiliului de supraveghere, trebuie sd publice pe pagina proprie de internet, pentru accesul
actionarilor sau asociatilor si al publicului raportul de audit annual. Situatiile financiare anuale si
raportarile contabile semestriale, rapoartele consiliului de administratie sau, dupa caz, ale
consiliului de supraveghere si raportul de audit anual sunt pastrate pe pagina de internet a
intreprinderii publice pe o perioada de cel putin 3 ani.

Regiile autonome au obligatia sd isi organizeze si sa isi exercite controlul financiar

propriu, potrivit legii si prevederilor din statutele proprii sau din actele de infiintare.

Entitatile publice trebuie sa 1si organizeze si sa urmareascd functionarea controlului

financiar intern (cu toate formele sale) care este reglementat de Ordonanta de Urgenta a

supraveghere a entitatii auditate si/sau din membri care sunt numiti de adunarea generald a actionarilor entitatii
auditate, cu respectarea legislatiei in vigoare. Cel putin un membru al comitetului de audit este independent si are
competentd in contabilitate si/sau audit. (2) Farad a aduce atingere responsabilitatii membrilor organelor de
administratie, de conducere sau de supraveghere ori a altor membri care sunt numiti de adunarea generala a
actionarilor din cadrul entitatii auditate, comitetul de audit are, printre altele, urmatoarele atributii: a) monitorizeaza
procesul de raportare financiara; b) monitorizeaza eficacitatea sistemelor de control intern, de audit intern, dupa caz,
si de management al riscurilor din cadrul societdtii comerciale; ¢) monitorizeaza auditul statutar al situatiilor
financiare anuale si al situatiilor financiare anuale consolidate; d) verifica si monitorizeaza independenta auditorului
statutar sau a firmei de audit si, in special, prestarea de servicii suplimentare entitatii auditate. (3) In cazul entitatilor
de interes public, propunerea venitd din partea organului de administratie sau de supraveghere privind numirea unui
auditor statutar sau a unei firme de audit se bazeaza pe o recomandare a comitetului de audit. (4) Auditorul statutar
sau firma de audit raporteaza comitetului de audit cu privire la aspectele esentiale care rezultd din auditul statutar si,
in special, cu privire la deficientele semnificative ale controlului intern in ceea ce priveste procesul de raportare
financiara. (5) In aplicarea prevederilor alin. (1)-(4), Camera recomanda misuri de implementare care se aproba de
organismul de supraveghere in interes public.
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Guvernului nr.90/2008. Aceasta ordonanta prevede ca dispozitiile ei reglementeaza controlul
intern si controlul financiar preventiv la institutiile publice cu privire la utilizarea fondurilor
publice si administrarea patrimoniului public. Patrimoniul public reprezinta totalitatea drepturilor
si obligatiilor statului, unitatilor administrativ-teritoriale sau ale entitatilor publice ale acestora
dobandite sau asumate cu orice titlu. Drepturile si obligatiile statului i unitatilor administrativ-
teritoriale se refera atat la bunurile din domeniul public cat si la cele din domeniul privat al

statului si al unitatilor administrativ-teritoriale.
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Abstract : The termination of the economic interest group means the end of its quality as a legal
subject, i.e. of the legal capacity with which it was invested. Given that in the text of Regulation
(EEC) no. 2137/1985, a definition of the notion of termination of the European economic interest
group was not given, nor the ways of its termination, but only a set of rules was listed regarding
dissolution and liquidation, giving the possibility that these rules can be supplemented by
national provisions. The principles governing the dissolution and liquidation of the European
economic interest group are largely those applicable in the case of the dissolution and
liquidation of companies with legal personality and the economic interest group.

Keywords : termination, group, rules, dissolution, liquidation, nullity

I Dizolvarea grupului european de interes economic

1. Notiuni generale

Procesul de incetare a existentei grupului de interes economic poate fi grupat in doua etape si
anume: dizolvarea si lichidarea grupului.

Dizolvarea reprezintd modul de incetare a existentei grupului european de interes economic ce
intervine in cazurile previzute de lege si care pune in miscare lichidarea acestuia. In ceea ce
priveste grupul de interes economic dizolvarea este prima etapa de incetare a existentei grupului
in cadrul caruia au loc operatiunile care declanseaza acest proces, constituind premisa celei de-a
doua etape, lichidarea. Dizolvarea grupului european de interes economic trebuie parcursa in
mod obligatoriu si distinct de etapa lichidarii.

In etapa dizolvarii, capacitatea juridici conferita grupului de textul normativ european in materie
nu este afectatd, insa dizolvarea pune capat activitatii normale a grupului european de interes
economic.

Dizolvarea ca operatiune juridicd prin care urmareste, in cazurile prevazute de lege, incetarea
grupului european de interes economic poate fi analizata din mai multe Puncte de vedere: dupa
modul de operare, dupa natura cauzelor care constituie temei al dizolvarii™.

In functie de criteriul modului in care opereazi dizolvarea gru}gului european de interes
economic, distingem intre dizolvarea voluntard si dizolvarea judiciard”.

Cat priveste dizolvarea voluntara se produce de drept, prin decizia membrilor grupului, iar in
cazul dizolvarii judiciare se produce ca urmare a pronuntdrii unei hotarari de instanta de
judecata.

' E. Lupan, S. Sztranyiczki, Persoanele in conceptia noului Cod civil, Ed. C.H. Beck, Bucuresti, 2012, pag. 353.
? V.Giina, Drept comercial romdn, Introducere in dreptul comercial.Intreprinderea. Fondul de comert.Comerciantii,
Ed. C. H. Beck, Bucuresti, 2017, pag. 608.
Gabriel Boroi, Carla Alexandra Anghelescu, Curs de drept civil. Partea generald, Ed.Hamangiu,Bucuresti, 2011,
pag. 127;
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Din analiza dispozitiilor Regulamentului (CEE) 2137/1985 rezultd ca, dizolvarea grupului
european de interes economic, se poate face ca urmare a deciziei membrilor sdi, care constatda
implinirea termenului stabilit Tn contractul constitutiv al grupului sau existenta oricarei alte cauze
de dizolvare prevazute in contract, sau constata indeplinirea obiectivelor grupului sau
imposibilitatea de a le continua®.

2. Decizia membrilor

Dizolvarea grupului european de interes economic poate interveni de drept, ca urmare a deciziei
membrilor, care pot hotari cu privire la momentul Incetarii activitatii. Potrivit prevederilor legale
ale art.31 din Regulamentul (CEE) 2137/1985 dizolvarea grupului european de interes economic,
se poate face ca urmare a deciziei membrilor sai.

In absenta unor stipulatii contrare in cuprinsul actului constitutiv®, decizia de dizolvare a
grupului european de interes economic se ia in unanimitate. Decizia membrilor care dispune
dizolvarea grupului european de interes economic se depune la oficiul registrului comertului
pentru Inscrierea mentiunilor In registrul comertului, precum si pentru a fi publicata in Monitorul
Oficial.

3. Implinirea termenului stabilit pentru durata grupului european de interes
economic

In functie de scopul urmarit la infiintarea sa, grupul european de interes economic poate fi
constituit pe duratd determinatd sau pe duratd nedeterminatd. Atunci cand durata grupului
european de interes economic este determinata trebuie inserat in mod obligatoriu acest aspect in
actul constitutiv. Conform art. 31 alin. (2) lit. a) din Regulament, care prevede ca, daca termenul
pentru care a fost constituit s-a implinit, grupul european de interes economic se dizolva.
Dizolvarea grupului fundamentati pe aceastd cauzd de dizolvare® este o consecintd directi a
vointei membrilor, care au stabilit prin actul constitutiv la momentul constituirii grupului ca
acesta 1si va inceta existenta la data Implinirii termenului stipulat prin acesta. Efectul dizolvarii
grupului privind Tmplinirea termenului stabilit poate fi inldturat prin vointa membrilor care
hotardsc prelungirea duratei de functionare a grupului pe o perioadd determinata sau
nedeterminata. Cat priveste hotararea membrilor de prelungire a duratei grupului peste termenul
stabilit in contractul de constituire a grupului, aceasta trebuie luatd in unanimitate. Prelungirea
duratei de functionare a grupului european de interes economic atrage dupa sine modificarea
actului constitutiv al grupului. Modificarea actului constitutiv in ceea ce priveste prelungirea
duratei grupului trebuie incheiat in forma autentica.

4. Cauze de dizolvare a grupului european de interes economic

Dizolvarea grupului european de interes economic are ca principale cauze: expirarea timpului
stabilit de membrii, imposibilitatea realizarii obiectivelor pentru care a fost creat grupul,
declararea falimentului grupului si la cererea unui membru din ,,motive bine intemeiate’’.
Cauzele de dizolvare a grupului european de interes economic sunt cele reglementate de lege sau
cele stabilite Tn contractul constitutiv.

$Art.31 din Regulamentul (CEE) 2137/1985

* Art.120 din Legea nr.161/2003 privind unele misuri pentru asigurarea transparentei in exercitarea demnitatilor
publice, a functiilor publice si iIn mediul de afaceri, prevenirea §i sanctionarea coruptiei, cu modificarile si
completarile ulterioare.

>Cristian Gheorghe,Societatea simpld, intreprinderea comerciald. Administrare si incetare de drept comercial, in
Revista nr.10/2013.
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Il Lichidarea grupului european de interes economic
1.Notiuni introductive

Lichidarea grupului european de interes economic reprezinta cea de-a doua etapa a procesului de
incetare a grupului prin dizolvare. Etapa lichidarii este distinctd de etapa dizolvarii, care trebuie
parcursa in mod obligatoriu si distinct. Grupul european de interes economic persoand juridica
romana isi pastreaza capacitatea civild pentru operatiunile necesare lichidarii pana la finalizarea
acestora®.La fel ca st in cazul lichidarii societdtilor, operatiunile care se efectueaza in cadrul fazei
de lichidare a grupului european de interes economic au ca scop identificarea,cuantificarea
activelor, transformarea lor in numerar, stabilirea pasivului, plata creditorilor grupului si
repartizarea activului intre membrii’. Intrarea grupului in etapa lichidarii produce o serie de
consecinte in existenta acestuia:

a) Activitatea grupului va fi subordonatd exigentelor lichidarii, obiectivul grupului si
activitatea sa modificandu-se in acest sens. Activitatea desfasuratd de grup, fie cd are
caracter comercial sau civil, se va limita la realizarea operatiunilor aflate in curs la
momentul dizolvarii.

Administratorii grupului european de interes economic nu vor mai putea intreprinde noi
operatiuni, in caz contrar ei vor raspunde personal si solidar pentru executarea lor.

b) Administratorii grupului european de interes economic vor fi inlocuiti de lichidatori.
Lichidatorii sunt persoane fizice sau juridice autorizate si investite cu atributiile
lichidarii.

c) Predarea gestiunii grupului european de interes economic de la administratori la
lichidatori, acestora revenindu-le obligatia sa faca un inventar si sa incheie o situatie
financiara care si constate situatia exacta a activului si pasivului grupului. In situatia in
care intre persoanele responsabile de efectuarea operatiuni de predare a patrimoniului
grupului, apar neintelegeri, acestea vor fi solutionate, la cererea persoanei interesate,
administrator sau lichidator, de catre instanta de judecata.

Lichidatorii unui grup de interes economic persoand juridica romana isi indeplinesc mandatul lor
sub controlul persoanelor care indeplinesc atributia de cenzor’. Avand in vedere ci in
Regulament nu sunt inserate dispozitii cu privire la un asemenea organ de control al gestiunii
unui grup, o asemenea cerintd neimpunandu-se si in cazul grupului european de interes
economic. In ceea ce priveste lichidatorii, textul normativ european care reglementeaza grupul
european de interes economic se rezuma la a prevedea in sarcina acestora obligatia efectuarii
formalitatilor de publicitate cu privire la numirea sau Incetarea lor din functie. De asemenea,
prevede ca lichidarea si incheierea unui grup european de interes economic este reglementata de
legislatia internd. De remarcat faptul cd, in privinta lichidarii grupului de interes economic,
dispozitiille Legii nr.161/2003 sunt asemdnatoare celor din materia societatilor
comerciale,asemanare justificatd de grefarea entitatii juridice europene structura societdtii in
nume colectiv existentd in legislatia romaneasca.

2. Numirea lichidatorilor

In ceea ce priveste statutul lichidatorilor grupului de interes economic, Legea nr.161/2003
reglementeaza conditiile de numire a acestora, puterile, precum si raspunderea acestora. Numirea
lichidatorilor se face de catre toti membrii, cu unanimitate de voturi, daca in actul constitutiv nu
se prevede astfel. In acest scop, administratorul sau administratorii grupului vor organiza
consultarea membrilor, care, in functie de prevederile actului constitutiv, poate avea loc in cadrul

® Art.35 alin.(3) din Regulamentul (CEE) nr.2137/1985 si art.248 alin.(2) C.civ.
" C.-M. Letea, Dizolvarea si lichidarea societatilor comerciale, Ed. Hamangiu, Bucuresti, 2008, pag.260
® Art.207 alin.(5) din Legea 161/2003
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unei adundri generale sau in scris. Dacd nu se intruneste unanimitatea, lichidatorii vor fi numiti
de instanta de judecata, la cererea oricarui membru sau administrator. Indiferent de felul prin
care au fost numiti, lichidatorilor le revine obligatia indeplinirii unor formalitati de
publicitate,scop in care vor depune la oficiul registrului comertului decizia membrilor prin care
au fost numiti sau, dupd caz, sentinta care 1i tine locul pentru inscrierea mentiunilor in registru si
publicarea in Monitorul Oficial al Romaniei. Anterior executdrii functiei lor, lichidatorilor le
revine obligatia de a depune specimenul de semnaturd in registrul comertului. Potrivit
prevederilor inserate in art.207 alin.(1) din Legea 161/2003, lichidatorii pot fi persoane fizice sau
juridice.

3. Puterea lichidatorilor

In ceea ce priveste puterile lichidatorilor, trebuie sa distingem intre puterile conferite acestora de

catre membri, cu unanimitate de voturi, si cele conferite de lege.

Prin actul constitutiv al grupului european de interes economic sau prin actul de numire a
lichidatorilor, membrii pot acorda acestora puterea de a constitui ipoteci asupra bunurilor
grupului, in caz contrar fiind necesard autorizarea instantei si avizul persoanelor care indeplinesc
functia de cenzor. Sfera puterilor lichidatorilor se completeaza cu cele prevazute de art.209 alin.
(1) din Legea nr.161/2003, pe cele conferite de membri. Lichidatori grupului european de interes
economic sunt in drept sa stea in judecata si sa fie actionati in interesele lichidarii. Legea confera
lichidatorilor si puterea de a vinde prin licitatie publica imobilele® si orice avere mobiliara a
grupului. Sumele rezultate din vanzarea silitd a bunurilor grupului european de interes economic
sunt destinate in primul rand acoperirii pasivului. In calitate de reprezentanti legali ai grupului
aflat in lichidare, lichidatorii pot sd incheie tranzactii in vederea preintdmpinarii sau solutionarii
unui litigiu in care este parte grupul.

4. Raspunderea lichidatorilor

Potrivit dispozitiilor art.207 alin. (2) din Legea nr.161/2003, lichidatorii au aceeasi raspundere ca
si administratorii grupului european de interes economic. Tinand cont ca mandatul lichidatorilor
are naturd contractuald, intrucat puterea este conferitd de membrii, cat si continutul legal intrucat
prin Legea 161/2003 se statueaza pentru lichidatorii grupului european de interes economic
anumite drepturi si obligatii, sens in care raspunderea va fi una contractuald sau lichidatorii isi
vor angaja, dupa caz, o raspundere civila, delictuald sau penala.

5. Lichidarea patrimoniului grupului european de interes economic cu privire la
lichidarea activului respectiv lichidarea pasivului

In conformitate cu dispozitiile Legii 161/2003 se instituie conditia ci bunurile grupului ar trebui
vandute in totalitate Tn vederea achitarii pasivului si Tmpartirii activului net intre membrii, iar
prin interpretarea dispozitiilor din codul civil cu privire la destinatia bunurilor ramase dupa
lichidare rezultd ca nu toate bunurile aflate in patrimoniul grupului european de interes economic
persoana juridica romanad trebuie vandute.

Sens in care conform art.249 alin. (1) din Codul civil se prevede ca indiferent de cauza
dizolvarii, bunurile persoanei juridice rdmase dupa lichidare vor primi destinatia stabilitd prin

% Art.209 alin.(2) din Legea nr.161/2003
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actul de constituire sau statut or destinatia stabilitd prin hotdrarea organului competent luata
inainte de dizolvare.

Situatie in care, bunurile grupului pot fi vandute pand la concurenta sumelor necesare pentru
plata creditorilor, urmand ca bunurile ramase dupa lichidare sa fie atribuite, fie dupa regulile
prevazute in actul constitutiv al grupului, fie in raport de regulile din art.249 alin.(2) si (3) din
Codul civil. Lichidarea activului grupului presupune pe langa operatiunea de transformare a
bunurilor si operatiunea de incasare a creantelor pe care grupul il are fatd de terti, astfel
lichidatorilor le revine obligatia de a incasa la scadenta creantele, intrucat obligatiile asumate de
terti fatd de grupul aflat in lichidare isi mentin valabilitatea; situatie in care recuperarea
creantelor constituie un proces anevoios. Existd posibilitatea ca sumele de bani obtinute din
vanzarea bunului din patrimoniul®® grupului, precum si a fondurilor obtinute din incasarea
creantelor sa nu fie suficiente pentru plata datoriilor grupului, situatie in care lichidatorii trebuie
sa ceara sumele necesare membrilor conform art.211 din Legea 161/2003.

Asemenea asociatilor in societatea in nume colectiv si asociatii comanditati din cadrul societatii
in comanditd simpld si membrii grupului european de interes economic au o raspundere
nelimitata si solidara pentru obligatiile societatii in cazul ordinii de urmarire a membrilor. Astfel,
atunci cand este necesard complinirea activului, daca existd membri care nu si-au indeplinit
obligatiile fatd de grup, lichidatori i1 vor urmarii mai intai pe acestia si doar 1n cazul 1n care
pasivul tot excedeazd activul, vor trece la urmdrirea membrilor ca raspundere solidard si
nelimitatd'’. Sumele de bani rezultate din lichidarea activului grupului au ca principald destinatie
plata datoriilor grupului, sens in care lichidatorii pot sa contracteze obligatii cambiale sau sa faca
imprumuturi neipotecare n scopul achitarii acestora, sau pot platii ei Insusi aceste datorii,
subrogandu-se in dreptul creditorilor platiti.

Lichidatori care au achitat astfel datoriile grupului cu proprii lor bani nu vor putea insd sa
exercite impotriva grupului drepturi mai mari decat acelea ce apartineau creditorilor platiti asa
cum statueaza art.212 din Legea 161/2003. Pentru recuperarea creantelor pe care le au fatd de
grup creditorii au posibilitatea sa actioneze grupul in instantd, deoarece grupul isi pastreaza
capacitatea juridici pana la incheierea lichidarii sale. In conformitate cu regulile generale
instituite de art.24. alin (2) din Regulamentul CEE nr.2137/1985, creditorii grupului nu se vor
putea indrepta asupra membrilor car raspund nelimitat si solidar pentru datoriile grupului, inainte
de finalizarea grupului, in afara cazului in care ei au solicitat grupului executarea obligatiei, iar
aceasta nu a fost executata in termen.

Rezultatele operatiunilor de lichidare a activului si pasivului grupului vor fi consemnate de
lichidatori in situatia financiara de lichidare Intocmitd dupa terminarea lichidarii.

In situatia in care existd un activ net lichidatorii vor intocmii un proiect de repartizare a acestuia
intre membri.

Operatiunile  desfasurate in faza lichidarii grupului au drept scop principal lichidarea
patrimoniului sdu si constau in lichidarea activului si pasivului grupului.

Bunurile grupului vor fi transformate in bani, din sumele rezultate va fi acoperit pasivul
grupului, urmand ca eventualul activ net sa fie repartizat membrilor potrivit cotelor stabilite prin
actul de constituire a grupului sau in lipsa unei astfel de dispozitii, in parti egale.

6. Incheierea lichidarii
La terminarea lichidarii, la cererea lichidatorului grupului european de interes economic,

persoana juridicd romand va fi radiat din registrul comertului in care este inregistrat, moment in
care grupul inceteazd de a mai fi subiect de drept.

' Smaranda Angheni, Drept comercial. Profesionistii- comercianti, Ed. C. H. Beck, Bucuresti, 2013, pag.260
"St. D. Carpenaru, C. Predoiu, S. David, Gh. Pipera, Societdti comerciale. Reglementari. Doctrind. Jurisprudentd,
Ed.All Beck, Bucuresti, 2002, pag.297 si urm.
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Radierea grupului din registrul comertului este obligatorie si trebuie sa fie cerutd in termen de 15
zile de la terminarea ultimului act de lichidare, respectiv repartizarea activului net intre membrii
sdi, dupa caz, de la data ramanerii definitive a hotararii de atribuire a bunurilor in cazurile
instituite de art.249 alin.(2) din Codul civil.
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ASSESSING THE POTENTIAL OF THE CIRCULAR ECONOMY IN THE
MOST IMPORTANT SECTORS OF THE ECONOMY

Piciu Gabriela Cornelia, Senior Researcher, PhD,

Centre for Financial and Monetary Research “Victor Slavescu”

Abstract: The article includes an assessment of the potential by which the circular economy through
various strategies: reuse, repair, and recycling is used as a means of reducing European greenhouse gas
emissions, which are the cause of climate change. The analysis aims to quantitatively assess the
potential of circular economy strategies to achieve greenhouse gas emissions (GHG) mitigation targets.
For this purpose, it will be identified which are the economic sectors with the most emissions and where
efforts should be concentrated, where the potential of the circular economy has been realized and the
results obtained, as well as where the remaining potential is, in order to implement the circular model.

Keywords: climate change, circular economy, greenhouse gas emissions, mitigation, polluting sectors

INTRODUCTION

All the signatory countries of the Paris Agreement actively participate in global climate
cooperation, formulating proposals to reduce greenhouse gas (GHG) emissions. Countries' contributions
are highlighted through Nationally Determined Contributions (NDCs), which contain mitigation targets
that reflect each country's anticipated efforts to contribute to keeping the increase in global average
temperature below +2°C.

To address this objective, developed countries have devised a model in which a strong emphasis is
placed on long-term decarbonisation strategies. Developing countries, defined by the ONU based on
geographic and economic criteria, direct their current efforts to develop or revise ways to limit GHG
emissions in their NDCs by developing political, legislative and financial mechanisms.

In this context, the implementation of circular economy (CE) strategies has been invoked as a
possible tool to help meet the NDC.

NATIONALLY DETERMINED CONTRIBUTIONS (NDCS)
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Paris Agreement signatory countries have different NDCs with different mitigation targets, which
are sometimes difficult to analyze and compare. These targets can be classified into two different
groups:

(1) quantifiable targets, involving quantified GHG emission targets, for example, a reduction in
GHG emissions per unit of GDP created, and

(2) non-quantifiable targets, which do not involve stating a clear numerical mitigation target.

For developing countries that have chosen targets that fall into the first group with more than
80% reduction in greenhouse gas emissions.

For countries with unquantifiable targets, however, no NDC benchmark can be constructed. In
some developing countries, the mitigation targets stated in their NDCs are expressed through both a
conditional and an unconditional target.

IMPLEMENTATION OF THE CIRCULAR ECONOMY IN THE MAIN POLLUTING SECTORS

The European Union (EU) has set itself the goal of reducing its emissions by 55% by 2030 from
1990 levels and achieving climate neutrality by 2050. In this sense, the EU Green Deal, including its "Fit
for 55" package, are measures designed to achieve these objectives by implementing the circular model in
the most polluting economic sectors.

The European Union (E.U.) has set itself the goal of reducing its emissions by 55% by 2030
compared to 1990 levels and achieving climate neutrality by 2050. In this sense, the EU Green Deal,
including its "Fit for 55" package, are measures aimed at achieving these objectives by implementing the
circular model in the most polluting economic sectors.

The other signatory signatory countries of Paris Agreement guides himself by the strategies
included in nationally determined contributions (NDCS), on different sectors of the economy.

Thus, categories of sectors of the economy were considered as main polluters:
- Energy Sector;

- The Industrial Sector;

- The Agricultural Sector;

- Construction Sector;

- Transport Sector;

These main categories are divided into sub-categories, providing different degrees of detail on the
implementation of the circular economy. The total greenhouse gas emissions of the world economy
resulting from the summation of emissions from each polluting economic sector are presented in Figure
1.

Figure 1: Greenhouse Gass Emission (GES) of the word economy.
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Energy 31,90%

Transport 16,00%

Source: EIA (Environmental Investigation Agency) (2022)

Energy sector

Agriculture 11 50%

Waste 3,30%
Building Land- use
5,590% change and...

The energy sector accounts for approximately 32% of global greenhouse gas (GHG) emissions,
while also being the largest source of energy-related CO2 emissions today.

The largest source of pollution in the energy sector was found to be from coal-fired electricity
generation. Emissions from electricity generation account for 74% of CO2 emissions, followed by gas at

21% and oil at 5%.

The energy sector and their mitigation potential analysed against baseline emissions consider the
sub-sectors biomass for fossil fuels and recycling and reuse. Depending on the geographical and
economic criteria of a country, the replacement of energy from fossil fuels with a certain form of
renewable energy sources, mainly based on biomass for fossil fuels, the mitigation potential achieved by
implementing the circular model was found in the following variants (Table 1).

Table 1: The percentage of GHG reduction through the implementation of the circular economy in

Energy Sector

Subsectors of the Energy Sector

Geographical and economic criteria
of the countries

The percentage of GHG reduction
through the implementation of the
circular economy

biogas USA and UK -80%—94%
Sweden -60%
reused batteries - -58%
UK -5%—-10%

Sources: Morrison et al (2018), Nilsson et al (2020), Bobba et al (2018), Cooper and Hammond (2018)

The decarbonization of the energy sector will be achieved by increasing the share of wind and
solar renewable sources and by completely eliminating fossil fuels, gas and oil. Storage devices also
need to be diversified and adapted to support the high supply of variable energy.

Industrial Sector

206




Greenhouse gas emissions from industry had the fastest evolution of all sectors of the economy,
accounting for 18.5% of total global emissions.

It is perhaps the sector where the implementation of the circular economy poses the greatest
challenges given that over 60% of the mitigation needed to significantly reduce greenhouse gas
emissions are based on technologies that are currently under development.

Recycling, reusing or replacing materials are the processes through which the implementation of
the circular model is achieved by increasing their share in the industry (Table 2).

Table 2: The percentage of GHG reduction through the implementation of the circular economy in
Industry Sector

Subsectors of the Industry Sector geographical and economic criteria The percentage of GHG reduction
of the countries through the implementation of the
circular economy

recycle Taiwan -54%
Tanzania -83%—91%

Mexico -73%
replacement of used materials - -45 to -55%
-39 to -86%

Sources: Lee et al (2017), Sjolie (2012), Chavez and Sharma (2018)

The main obstacle that stands in the way of implementing the circular model in industry is the
very long life span (40 years) of industrial equipment and their nature that allows very high GHG
emissions.

The Agricultural Sector

Globally, agriculture is estimated to be responsible for 11.9% of greenhouse gas emissions. The
main sources of emissions from the global food system come from animal husbandry and food
cultivation, accounting for between 9% and 14% of total global GHG emissions, followed by land use
practices (5-14%) and processing, distribution and consumption of food. (5-10%).

More than 20% of all food or 88 million tonnes per year is wasted in the EU and less than 11% of
the food waste produced is currently recycled into human or animal feed (for edible waste) or by-
products such as soil and compost (for inedible waste). Food waste has been found to account for
approximately 8% of anthropogenic GHG emissions, making it a considerable source of climate impact.

The ways in which the circular model can be implemented was proven by using closed-loop
production systems, where resource efficiency and waste recovery were prioritized over final disposal
options, waste recovery by obtaining biogas from it, recycling phosphorus from meat and bones and the
use of compost instead of fossil phosphorus.

Regarding the efficiency measures, it was found that the efficiency levels of the meat by using
inputs such as fertilizer, feed concentrate, bedding etc. can reduce their carbon footprint (Table 3).
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Table 3: The percentage of GHG reduction through the implementation of the circular economy

in Agriculture Sector

Subsectors of the Agriculture Sector

geographical and economic criteria
of the countries

The percentage of GHG reduction
through the implementation of the
circular economy

closed-loop production Spain -11%
Spain -83%—-91%

Thailand -85%

India -13%

recycling Austria -28%

-15% and -31%

Sursa: Noya et al (2017), Laso et al (2018), Pingmuanglek et al (2017)

The measures that can be taken to reduce GHG emissions in the agricultural sector are: changing
diets to reduce meat consumption, expanding bioenergy production, reforestation.

Transport Sector

Transport accounts for approximately 16.9% of global GHG emissions and is considered the
second largest polluting sector in the economy, after industry.

With the help of the circular model, the complete decarbonisation of the transport sector can be
achieved, while at the same time reducing the externalities it currently produces, through a change in

technology.

Switching from fuel-based vehicles to electric ones, removing heavily polluting cars from use or
recycling and reusing them, using public transport and cycling are some of the ways to reduce polluting

emissions (Table 4).

Table 4: The percentage of GHG reduction through the implementation of the circular economy

in Transport Sector

Subsectors of the Transport sector

geographical and economic
criteria of the countries

The percentage of GHG reduction
through the implementation of the
circular economy

fuel alternatives London -64%
changes in design - -29%
recycling/reuse global -69%
ownership USA -50%
car sharing USA -50%

Sources: Baptista et a (2011), Hertwich et al (2019), Gilbert et al (2017), Cruz et al (2016), Chen and Kockelman

(2016)

A circular model that can be successfully implemented is car sharing among several consumers.
Car sharing not only reduces the administrative and financial burden of rental cars, but also lowers GHG
emissions and road traffic congestion, leading to better ESG performance. It also incentivizes
manufacturers to retain ownership of their machines and maximizes their lifespan.
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Buildings Sector

Globally, buildings are estimated to be responsible for 5.9% of greenhouse gas emissions.

To implement the circular model in the construction sector, a combination of measures can be
used to stimulate system change. These include: urban planning, value-added business models, design
for longevity and modularity, material substitution and material efficiency (Table 5).

Table 5: The percentage of GHG reduction through the implementation of the circular economy

in Buildings Sector

Subsectors of the Buildings sector

geographical and economic criteria
of the countries

The percentage of GHG reduction
through the implementation of the
circular economy

replacing primary
with secondary

Sweden, Denmark

-65%

materials
reuse Denmark -15% and -21%
rethinking building China -40%
materials
rethinking building global -50%
materials

Sources: Hertwich et al (2019), NuBholz et al (2019), Eberhardt et a/ (2019a), Liu et al (2016)

The best solutions to implement the circular model are done by substituting primary materials
with secondary ones and recycling them in a closed loop. The efficiency of recycling depends on several
factors, the most important of which is the distance traveled to the recycling facilities.

CONCLUSIONS

It is found that in the construction of Nationally Determined Contributions (NDCS), the signatory
countries of the Paris Agreement have focused more on technological substitution, such as biomass
instead of fossil fuels and electric vehicles instead of internal combustion ones.

It also finds that most countries focus on recycling rather than the more transformative concepts of

reduce, reuse and rethink.

However, notable progress has also been made in the replacement of traditional energy production,
with photovoltaic panels and wind turbines, the replacement of internal combustion cars with electric

ones.
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ANALYSIS OF THE LEVEL AND STRUCTURE OF ROMANIA’S
EXTERNAL DEBT

Dragoi Catalin, researcher, ICFM Victor Slavescu

Abstract: All the world's countries rely on external borrowing to support domestic spending, so global
external debt is constantly evolving and has grown rapidly in recent years amid the increased needs
generated by the pandemic of Covid 19. If in 1990 Romania was the only country in the world whose
external debt was zero, this being considered an economic asset in its development, things have gradually
changed and Romania has increasingly higher external debts. The paper aims to study the level and
structure of Romania's external debt in recent years together with other indicators of liquidity and
solvency to see if there is a risk that the external debt may become unsustainable.

Keywords (3 — 5 words): external debt; sustainability; liquidity; solvency;
Introduction

States resort to external borrowing when domestic savings are insufficient to finance both
domestic domestic consumption and investment. Credit allows imports to exceed exports,
provides financing for the budget deficit, and allows investment to exceed savings. Being
considered the foundation of the capitalist economy, credit instruments are widely used at the
macroeconomic level. Any country with a developing economy, but especially poor countries in
a process of transition between centralized and market economy, can develop and build a
competitive economy and a modern socio-economic infrastructure system using international

financing, which generates external debt.

The debtor country must use external loans for the development and modernization of the
economy and service infrastructure and not for consumption, because in this way it is possible to
achieve economic growth, including the stimulation of exports, thus creating the necessary
foreign exchange resources to be able to cover external public debt. Stimulating exports is one of
the most important strategies in promoting external economic relations, because export revenues
are one of the main sources that can be used to repay external debt. Therefore, regardless of size
or level of development, states are interested in participating as efficiently as possible in the

world economic circuit.
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The problem of debt is current, considering the high level it currently has globally, as

well as its effects on national economies and also on the world economy.

The external debt is a solution to complement the internal savings, offering the country
that receives the loan, the possibility to finance a volume of investments greater than what would
be possible to achieve only on account of internal resources. The external debt also contributes to
supplementing the internal credit and maintaining demand within reasonable limits, as well as
increasing the standard of living and carrying out the transition process. External loans can also
serve to finance the temporary deficits of the balance of external payments , offering the
authorities the solution to avoid the adoption of measures to reduce domestic consumption,
which could compromise the country's development program. Conversely, if the balance of
payments deficit is generated by permanent factors, long-term financing through external
borrowing can delay the adjustments necessary to balance it, and can aggravate the fundamental

problems of the balance of payments.

External financing provides access to more debt instruments, which allows efficient
management of the risk and cost of external borrowing, thus it can be cheaper than internal

financing.

The debt is considered sustainable if it does not lead to an "excessive" accumulation of its
stocks, that is, to a level that could not be covered by future budget surpluses without major
changes. For this it is necessary that the ratio of the debt in relation to the gross domestic

product, to export revenues or to domestic revenues remains at an acceptable level.

The notion of solvency implies that a country's debt must be reduced and eventually
written off. It is important that the indebted country continues to receive external financing and
therefore must regularly pay the interest on its outstanding debt. Hence solvency it means the
ability of a government to honor its debt service over a period of time without borrowing further
and without increasing the external debt burden.

Liquidity is a short-term payment difficulty. A "debt crisis” refers to two situations:
liquidity problems, when the debtor faces temporary difficulties but can repay the debt in the

future if given time, and insolvency, when repayment is not currently possible or future.

Findings

The debate that a country's external debt raises in all environments and at all levels of a
society is known, given the fact that the results and the effort to return them stretch over long

periods of time and even over successive generations. The situation of Romania is well-known,
213



which in the eighth decade of the last century made great efforts that spread over the population
that endured numerous privations in order to avoid the country becoming insolvent and then the
early return of the debts that were perfected for the rapid industrialization of the country, for the
development of the transport infrastructure, but also for certain objectives without economic
relevance. If in 1990 it was moving towards a market economy with zero external debt,
successive governments began to resort to external loans to support economic reforms and keep
afloat the national economy that was suffering from the loss of external markets through the
abolition CAER. Since 2007, the year of accession to the European Union, the easier access to
credits has made each successive government turn to international creditors to meet the internal

financing needs, often burdened by populist measures.

We will follow what happened with external loans in recent years and where we are at
the end of 2021.

The country's GDP grew constantly in the analyzed period until 2020 when, due to the
lock-down and the slow resumption of economic activity thereafter, Romania recorded a
decrease in production. The return and recovery of the decreases from 2020 took place the

following year.

The total external debt (consisting of long-term and short-term debt) recorded a decrease
from 2012 to 2015 as a result of the return of the loan contracted from the IMF following the
financial crisis triggered in 2008. From 2016, the external debt started to grow again, registering
in 2020 a huge increase of approximately 20 billion euros as a result of the completion of loans
to cover the expenses in the medical field as well as the support of certain categories of people
and companies affected by the COVID 19 pandemic. In terms of dynamics, in just one year the
external debt increased by 19% compared to the previous year. The increase in external debt
continued in 2021 with another approximately 9 billion euros. However, compared to the GDP,
the percentage of external debt decreases throughout the studied period except for 2020, given

the fact that the growth rate of GDP was higher than the growth rate of external debt.

Long-term external debt is the main component of external debt (between 70% and 80%
of it) has a negative dynamic until 2019 when it starts to grow. The ratio of external debt to GDP
has the same trend.

The short-term external debt decreased only in the first three years of the interval, and

then it increased constantly. This increase in short-term external debt is a problem because the
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payment does not extend over the long term and creates short-term payment peaks (one year),

which require efforts to pay or "roll" them in the absence of available liquidity.

The main component of the long-term external debt is the direct public debt, which starts
from a percentage of 30% at the beginning of the period, reaching 60% in 2021.

Publicly guaranteed debt decreases from 1.7% at the beginning of the period studied to
less than 0.2% in 2021.

Private debt is decreasing in importance from 46% of long-term external debt in 2012 to
36% in 2021. Even though long-term private debt has decreased, companies instead turned more

to short-term external loans to support the business cycle production.

Loans from the IMF have an important weight only at the beginning of the studied

interval so that by 2015 these loans will be paid.

Special drawing rights from the IMF had a minor importance below 2% during the period
studied, with the exception of 2021 when, following the pandemic, this percentage reached 3.5%

of long-term external loans.

Table 1. Total external debt, Long-term and Short-term external debt of Romania (2012-
2021)

Year 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021
GDP (mil. Euro) 133900 | 144700 | 150800 | 159000 | 170400 | 187800 | 202000 | 223000 | 218165 | 240154
Total external debt 100857 | 98069 94744 92069 92910 97361 99841 105873 | 125927 | 134256
(mil.euro)

Percent. in GDP | 75.32% | 67.77% | 62.83% | 57.90% | 54.52% | 51.84% | 49.43% | 47.48% | 57.72% | 55.90%

Dynamics (yfy) | 0.93% | -2.76% | -3.39% | -2.82% | 0.91% | 4.79% | 2.55% | 6.04% | 18.94% | 6.61%

1. Long-term external 79936.2 | 78859.7 | 75829.3 | 714245 | 69644.7 | 68520.2 | 68286.4 | 73646.0 | 92826.0 | 97043.0
debt

Percentage in Total | 79.26% 80.41% 80.04% 77.58% 74.96% 70.38% 68.40% 69.56% 73.71% 72.28%
external debt

Percentage in GDP | 59.70% | 54.50% | 50.28% | 44.92% | 40.87% | 36.49% | 33.81% | 33.03% | 42.55% | 40.41%

Dynamics (yly) | 3.64% | -1.35% | -3.84% | -5.81% | -2.49% | -1.61% | -0.34% | 7.85% | 26.04% | 4.54%

1.1. Direct public debt | 23782.0 | 29069.0 | 31754.2 | 30940.8 | 31752.1 | 33117.5 | 34498.4 | 39192.0 | 57307.0 | 57988.0

Percentage in Long- | 29.75% 36.86% 41.88% 43.32% | 4559% | 48.33% | 50.52% 53.22% 61.74% 59.75%
term external debt

Dynamics (yly) | 21.07% 22.23% 9.24% -2.56% 2.62% 4.30% 4.17% 13.61% | 46.22% 1.19%

1.2. Publicly 1423.60 | 1224.50 | 1078.30 | 668.90 547.10 432.20 351.40 285.10 219.60 162.70
guaranteed debt

Percentage in Long- | 1.78% 1.55% 1.42% 0.94% 0.79% 0.63% 0.51% 0.39% 0.24% 0.17%
term external debt

Dynamics (yly) | -2.88% -13.99% | -11.94% | -37.97% | -18.21% | -21.00% | -18.70% | -18.87% | -22.97% | -
25.91%

1.3. Private debt 37182.9 | 36303.2 | 34311.6 | 33497.8 | 32453.3 | 31330.9 | 30807.5 | 33209.3 | 34002.5 | 34679.5

Percentage in Long- | 46.52% 46.04% 45.25% 46.90% 46.60% 45.73% 45.12% 45.09% 36.63% 35.74%
term external debt

Dynamics (yly) | 2.90% | -2.37% | -5.49% | -2.37% | -3.12% | -3.46% | -1.67% | 7.80% | 2.39% | 1.99%

215




1.4. Long-term 7745.00 | 6452.70 | 6090.50 | 4943.10 | 3637.40 | 2468.60 | 1432.80 | 416.8 143.7 3255
deposits of non-
residents
Percentage in Long- | 9.69% 8.18% 8.03% 6.92% 5.22% 3.60% 2.10% 0.57% 0.15% 3.35%
term external debt
1.5. Loans from the 8654.50 | 4708.40 | 1421.30 | 122.20 0.00 0.00 0.00 0.00 0.00 0.00
IMF
Percentage in Long- | 10.83% | 5.97% 1.87% 0.17% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00%
term external debt
1.6. SDR from IMF 1148.24 | 1101.90 | 1173.30 | 1251.60 | 125490 | 1170.90 | 1196.30 | 1216.1 1159.6 3364.8
Percentage in Long- | 1.44% 1.40% 1.55% 1.75% 1.80% 1.71% 1.75% 1.65% 1.25% 3.47%
term external debt
2. Short term external 20921.1 | 19209.2 | 18915.0 | 20644.0 | 23265.1 | 28840.5 | 31554.4 | 32226.8 | 33100.8 | 37213.2
debt
Percentage in Total | 20.74% | 19.59% | 19.96% | 22.42% | 25.04% | 29.62% | 31.60% | 30.44% | 26.29% | 27.72%
external debt
Dynamics (yly) | -8% -8% -2% 9% 13% 24% 9% 2% 3% 12%

Source: National Bank of Romania
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Figure 4.

The components of Romania's long-term external debt in
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It is noted that the sources for direct public debt are the multilateral institutions whose
importance as a share of the funds provided decreases from 60% in 2012 to less than 19% in
2021. The Romanian state has turned to issuing bonds, this fact being a positive one , because in
exchange for difficult negotiations with multilateral institutions that sometimes imposed certain
conditions, when issuing bonds, the issuer establishes, according to its interests, the return period
and the related interest. The other sources (bilateral institutions, private banks, others) have an

insignificant contribution to the amounts attracted.

Table 2. Direct public debt, creditors

Year 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021

Long-term external debt 79936.2 | 78859.7 | 75829.3 | 71424.5 | 69644.7 | 68520.2 | 68286.4 | 73646 92825.8 | 97042.8
(mil. euro)

Direct public debt 23782.0 | 29069.0 | 31754.2 | 30940.8 | 31752.1 | 33117.5 | 34498.4 | 39192.1 | 57307.2 | 57988.4
(mil. Euro)

Multilateral institutions 14300.6 | 14150.0 | 13269.2 | 12275.2 | 11748.3 | 10505.8 | 8949.0 7492.4 11127.1 | 10971.7
(financial credits)

Percentage in dir. publ. debt | 60.13% | 48.68% | 41.79% | 39.67% | 37.00% | 31.72% | 25.94% | 19.12% | 19.42% | 18.92%

Bilateral institutions 43.6 37.8 34.8 31.8 30.7 26.3 16.4 15.2 134 125
(financial credits)

Percentage in dir. publ. debt | 0.18% 0.13% 0.11% 0.10% 0.10% 0.08% 0.05% 0.04% 0.02% 0.02%

Bond issues 8458.0 | 14052.6 | 17805.4 | 18137.6 | 19600.2 | 22366.7 | 25433.1 | 31609.6 | 46079.6 | 46915.2

Percentage in dir. publ. debt | 35.56% | 48.34% | 56.07% | 58.62% | 61.73% | 67.54% | 73.72% | 80.65% | 80.41% | 80.90%

Private banks 685.2 550.0 425.7 322.0 224.6 126.2 76.6 54.3 30.7 16.7

Percentage in dir. publ. debt | 2.88% 1.89% 1.34% 1.04% 0.71% 0.38% 0.22% 0.14% 0.05% 0.03%

Other 294.6 278.6 219.1 1742 148.3 92.5 23.0 20.7 56.3 724

Percentage in dir. publ. debt | 1.24% 0.96% 0.69% 0.56% 0.47% 0.28% 0.07% 0.05% 0.10% 0.12%

Source: National Bank of Romania
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The long-term debt service has bearable values (as we will see from the following
solvency and liquidity indicators) and as a result of a good stagger of long-term payments, their
amount is small in the second part of the studied 10-year interval compared to the first part of the
interval. Instead, the short-term debt service is small in the first half of the interval and

increasingly higher in the second part of the interval with a maximum of 70 billion in 2021.

In order to be able to face payment peaks and to be a credible partner on the foreign
markets, the National Bank of Romania increased the total internationally available reserves held
as well as the international foreign exchange reserves in the same proportion as the increase in

the foreign debt.

Table 3. Short-term and long-term debt service

Year 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021

Long-term | 18663.4 26285.7 24103.1 25285.4 21041.8 19440.2 19131.8 16736.6 16372.0 15968.4
debt service

Dynamics | 23.28% | 40.84% | -8.30% 4.91% -16.78% | -7.61% -1.59% -1252% | -2.18% -2.47%
)

Short-term | 35604.5 | 33675.1 33915.6 32285.0 49393.9 41450.9 46688.4 50730.8 55461.4 70001.8
debt service

Source: National Bank of Romania

Table 4. International reserves and exports

Year 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021

Total internat. reserves 35412 35434 | 35505 35485 37905 37106 36800 37450 40752 45830

International currency 31091 32496 | 32199 32227 32982 32319 31864 32926 35830 40475
reserves

Exports of goods and 53472 57308 | 61908 65742 70180 77880 84490 90124 81327 98079
services (FOB)

Dynamics (yly) | 1.80% | 7.17% | 8.03% | 6.19% | 6.75% | 10.97% | 8.49% | 6.67% | -9.76% | 20.60%

Source: National Bank of Romania

Liquidity and solvency indicators.

It is noted that during the studied period these indicators have a good evolution in the
sense of increasing liquidity and solvency, but the shock caused by the COVID19 pandemic has

negatively modified the evolution of these indicators, as follows:

- The Total External Debt/Export ratio is decreasing from 2012 to 2019, in 2020 it increases so
that in 2021 it returns to a decreasing trend;

- The Long-Term External Debt/Export ratio has a similar evolution to the previous indicator;
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- The Currency reserves/Long Term External Debt ratio is maintained by the NBR at values
higher than 40%, the shock in 2020 made this ratio fall below 40%, this was improved in 2021;

- The Long-Term debt service/GDP ratio is decreasing so that the payment of long-term external

debt service is increasingly easier to do, due to the increase in GDP and the use of bond issues as

the majority source of loans;

- The Long-Term debt service / Export report shows a favorable evolution, in the sense that

exports have been increasing in the last decade with the exception of 2020 and long-term

external debt service has decreased in the studied period;

- The Long-Term debt service / Currency reserves ratio is decreasing due to the staggered

payment of long-term external debt and the decrease in the amount of payment rates

simultaneously with the increase in foreign exchange reserves.

Table 5. Liquidity and solvency indicators.

Year 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021
Total external 188.62% | 171.13% | 153.04% | 140.05% | 132.39% | 125.01% | 118.17% | 117.47% | 154.84% | 136.89%
debt/Export

Long-Term Ext 149.49% | 137.61% | 122.49% | 108.64% | 99.24% 87.98% 80.82% 81.72% 114.14% | 98.94%
Debt/Export

Curr res./ Long 38.90% 41.21% 42.46% 45.12% 47.36% 47.17% 46.66% 44.71% 38.60% 41.71%
Term Ext Debt

Long -Term debt 13.94% | 18.17% 15.98% | 15.90% 12.35% 10.35% | 9.47% 7.51% 7.50% 6.65%
service/GDP

Long -Term debt 34.90% | 45.87% | 38.93% | 38.46% 29.98% | 24.96% | 22.64% | 18.57% | 20.13% | 16.28%
service /Export

Long- Term debt 60.03% | 80.89% | 74.85% | 78.46% 63.80% | 60.15% | 60.04% | 50.83% | 45.69% | 39.45%

serv / Currency res.

Source: National Bank of Romania

Figure 5.
Liquidity and solvency indicators of Romania (2012-2021)
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Conclusions

In the analyzed period, given the increase in GDP, the increase in exports, as well as the
reserve level policy adopted by the BNR, even if both the short-term external debt and the long-
term external debt are on an upward trend, the studied indicators do not show a situation difficult

financial situation for Romania at the moment of 2021 or in the following period.

The budget deficit as well as the negative trade balance make it necessary to resort to
external loans in the next period as well. Even if, at the level of the European Union, Romania is
part of the group of countries with public debt compared to GDP below 60% and with a small
external debt compared to GDP, the repeated recourse to external loans will cause these
indicators to deteriorate. According to the current trend, Romania will already exceed the 60%
threshold imposed by the Maastricht Treaty, the convergence criteria for joining the Euro
currency. Currently, the average interest rate at which Romania borrows on foreign markets is
over 9%, the highest among all European Union countries. High interest rates can become
burdensome, to the point where newly contracted loans are used only to roll over older debts
with interest rates that are difficult to sustain at a certain level of economic development. Let's
not forget the situation of some countries with a more developed economy than ours which in
2012 were on the verge of becoming insolvent, namely the countries of the PIIGS group,
Portugal, Spain, Italy, Ireland, and Greece.

The experience of the shock caused by the COVID 19 pandemic shows that there are
totally unknown events that can deeply affect the national economy and the world economy and
that the economic prospects can suddenly worsen, therefore a mix of policies is necessary that
will lead to a better financial situation for Romania by balancing the budget and reducing the

current account deficit, and maintaining the upward trend of economic development.
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Abstract

The bankruptcy procedure is applied in cases where the debtor cannot recover economically and in the
case of debtors provided for by law. The opening of the bankruptcy procedure of the credit institution

produces important consequences on the patrimony and on the rights of the debtor.

Rezumat

Procedura falimentului se aplica in cazurile in care nu se poate redresa economic debitorul si in cazul
debitorilor prevazuti de lege. Deschiderea procedurii falimentului institutiei de credit produce consecinte

importante asupra patrimoniului si asupra drepturilor debitorului.
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l. Introducere

Procedura falimentului se aplica in cazurile in care nu se poate redresa economic debitorul si in
cazul debitorilor previdzuti de lege. Deschiderea procedurii falimentului institutiei de credit produce

consecinte importante asupra patrimoniului si asupra drepturilor debitorului.

Legea nr. 85 din 25 iunie 2014 privind procedurile de prevenire a insolventei si de insolventa
prevede anumite reguli speciale care guverneaza raspunderea persoanelor ce au contribuit la starea de
insolventa a debitorului. Aceste reguli privesc natura juridica a raspunderii, cererea de angajare a

raspunderii, faptele care angajeaza raspunderea prescriptia dreptului la actiune.

1. Actiunea in raspundere
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1. Principii de antrenare a raspunderii

Plecind de la principiile care fundamenteaza raspunderea delictuala, acoperirea prejudiciului este
o sarcini directd a autorului faptului prejudiciabil aflat in legaturd cu fapta. In cazul insolventei si al
falimentului, prejudiciul este provocat institutiei de credit si se concretizeaza, in primul rind in starea de
insolventa in care institutia de credit este plasata prin faptul ilicit, in al doilea rind in dauna efectiva si
cuantificabila printr-o apreciere pecuniara. Aceastd motivare rezultd din interpretarea art. 169 din Legea
nr. 85 din 25 iunie 2014 privind procedurile de prevenire a insolventei si de insolventa. Judecatorul-sindic
poate dispune ca o parte a pasivului debitorului in insolventa sau faliment sa fie suportata de persoanele
stabilite de aceasta lege, parte care trebuie sa exprime concordanta prejudiciului in legaturd cu faptul

prejudiciabil al celui tinut si raspunda.’

2. Natura juridica a raspunderii

Raspunderea reglementata de Legea nr. 85 din 25 iunie 2014 privind procedurile de prevenire a
insolventei si de insolventa este o forma speciala de raspundere civila delictuala, care imprumuta cele mai
multe dintre caracteristicile raspunderii delictuale de drept comun, dar care se completeaza cu elemente
de specificitate prevazute de Legea nr. 85 din 25 iunie 2014 privind procedurile de prevenire a insolventei
si de insolventa. Pentru ca aceasta raspundere sa poata sa fie angajata, este necesar a fi indeplinite
conditiile generale ale raspunderii civile delictuale, prevazute de Codul civil, precum si cele special
reglementate de Legea nr. 85 din 25 iunie 2014 privind procedurile de prevenire a insolventei si de

insolventa.

Natura juridica a raspunderii lichidatorului judiciar, potrivit art. 169 din Legea nr. 85 din 25 iunie
2014 privind procedurile de prevenire a insolventei si de insolventa este aceea a unei raspunderi speciale
care Tmprumuta caracteristicile raspunderii delictuale. Fiind atrasa raspunderea delictuala, inseamna ca,
pentru a fi angajata, trebuie indeplinite conditiile generale ale raspunderii civile delictuale: fapta,
prejudiciu, legaturd de cauzalitate si vinovatie, conditii care preia unele conotatii speciale. Caracterul
special al raspunderii reglementata de art. 169 din Legea nr. 85 din 25 iunie 2014 privind procedurile de
prevenire a insolventei si de insolventa consta in aceea ca textul de lege delimiteaza categoria faptelor

considerate nelegitime, prejudiciul - care este acela al provocarii sau contribuirii faptelor la ajungerea

! https://www.tudorduca.ro/post/avocat-insolventa-faliment, publicat in data de 17.11.2016, accesat in
data de 15.01.2023
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debitoarei in stare de insolventa, avind 0 cauzalitate tipica intre fapta si prejudiciu, subliniind céd acest

element trebuie dublat de un scop, vina persoanei chemata a raspunde fiind apreciata in concret.”

3. Cererea de angajare a raspunderii

Lichidatorul judiciar are legitimare procesuald pentru formularea actiunii in atragerea raspunderii
persoanelor vinovate pentru starea de insolventd precum in cazul insolventei de drept comun, dacid in

raportul intocmit sunt identificate persoane cirora le-ar fi imputabila aparitia starii de insolventa.?

4. Persoanele care raspund

Legea nr. 85/2014 privind procedurile de prevenire a insolventei si de insolventa reglementeaza
raspunderea membrilor organelor de conducere si supraveghere a debitorului dar si altor persoane care au

contribuit la ajungerea 1n starea de insolventa a debitorului persoana juridica.

In raportul lichidatorului judiciar cu privire la cauzele falimentului, lichidatorul judiciar poate
identifica persoane cdrora aparitia starii de insolventd a debitorului le poate fi imputabild. Judecatorul
sindic poate, la solicitarea lichidatorului judiciar, sa dispuna ca intregul pasiv neplatit al debitorului sau
doar o parte a pasivului neplatit al debitorului aflat in faliment sa fie suportat de aceste persoane. Sfera
acestor persoane include membrii organelor de conducere nivelul functiilor executive superioare si anume
directori manageri sau alte persoane cu atributii de control intern, cenzorii sau auditorii institutiei de
credit. Acestia trebuiau sa detind aceste functii in ultimii 3 ani anteriori deschiderii procedurii
falimentului institutiei de credit. De asemenea, ei trebuie sa fi contribuit la instalarea starii de insolventa
pentru a avea legatura de cauzalitate cu starea de faliment. Atragerea raspunderii persoanelor responsabile
cu instalarea starii de faliment poate fi inceputa de lichidatorul judiciar, un actionar al institutiei de credit,

creditori sau Banca Nationald a Roméniei.*

In privinta persoanelor impotriva cirora poate fi formulati o asemenea actiune, cu toate ci textul
art. 169 alin. 1 din Legea nr. 85 din 25 iunie 2014 privind procedurile de prevenire a insolventei si de
insolventa instituie principiul contributiei la starea de insolventa pentru determinarea subiectului pasiv al

actiunii (,, orice alte persoane care au contribuit la starea de insolventa a debitorului”), textul special ofera

? https://www.tudorduca.ro/post/avocat-insolventa-faliment, publicat in data de 17.11.2016, accesat in
data de 15.01.2023

® https://consultantavocat.ro/raspunderea-organelor-de-conducere-a-cenzorilor-si-a-personalului-de-
executie-sau-cu-atributii-de-control-din-institutia-de-credit-ajunsa-n-faliment/, accesat in data de
15.01.2023

* C. Gheorghe, Tratat de drept comercial romdn, Ed. C.H. Beck, Bucuresti, 2020, p. 808
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instrumente menite sa ajute la determinarea subiectilor pasivi ai unei asemenea actiuni, in functie de

structurile si functiile specifice institutiilor de credit.

Pot fi astfel indreptate asemenea actiuni Tmpotriva membrilor organelor de conducere ori
directorilor sau coordonatorilor cu atributii de control intern ai directiilor, departamentelor sau ai altor
structuri asemanatoare, personalului de executie cu atributii de control intern, cenzorii sau auditorii din

cadrul institutiei de credit ajunse in stare de insolventa, care au detinut functiile respective.

5. Prescriptia dreptului la actiunea in raspundere

Termenul de 3 ani anteriori deschiderii procedurii in care persoanele respective sa fi activat in
functie constituie o conditie pe care trebuie sa 0 indeplineasca persoana impotriva careia este indreptata

actiunea, nefiind un termen de prescriptie.

In speta sunt aplicabile regulile prescriptiei, astfel cum sunt stabilite la art. 170 din Legea nr. 85
din 25 iunie 2014 privind procedurile de prevenire a insolventei si de insolventa, care prevad ca durata
termenului de prescriptie este de 3 ani, iar punctul de plecare al calculului termenului este de la data
cunoasterii persoanei prin intermediul raportului intocmit de lichidator potrivit art. 97 din Legea nr. 85
din 25 iunie 2014 privind procedurile de prevenire a insolventei si de insolventa, sau data la care persoana

trebuia cunoscuti, dar nu mai tirziu de 2 ani de la data deschiderii procedurii.

1. Conditiile antrendrii raspunderii

1. Identificarea conditiilor

Ca si in cazul faptelor pevazute de art. 169 alin. 1 din Legea nr. 85 din 25 iunie 2014 privind
procedurile de prevenire a insolventei si de insolventa, pentru atragerea raspunderii este necesar sa se
demonstreze ca respectivele fapte chiar au contribuit la starea de insolventa a institutiei de credit

debitoare si ca exista astfel o legatura de cauzalitate intre fapta descrisa de textul de lege si prejudiciu.

2. Prejudiciul

® https://consultantavocat.ro/raspunderea-organelor-de-conducere-a-cenzorilor-si-a-personalului-de-
executie-sau-cu-atributii-de-control-din-institutia-de-credit-ajunsa-n-faliment/, accesat in data de
15.01.2023
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In ceea ce priveste prejudiciul care se urmareste a fi reparat prin angajarea raspunderii
persoanelor care au contribuit la starea de insolventa, acesta nu se confunda cu insolventa insasi.

Problema prejudiciului a facut obiectul unor discutii sub imperiul vechii reglementari,
putind fi facute mai multe interpretiri ale sintagmei ,,0 parte a pasivului debitorului” la
suportarea careia putea fi obligata persoana responsabila (partea din pasiv neacoperita in cadrul
procedurii de insolventa sau partea din pasiv lasata la latitudinea judecatorului ori acea parte din
pasiv aflata in raport de cauzalitate cu fapta ilicita).

In noua reglementare se presupune o clarificare a intinderii prejudiciului la repararea
caruia poate fi obligata persoana responsabild. Legea nr. 85 din 25 iunie 2014 privind
procedurile de prevenire a insolventei si de insolventa prevede o dubla limitare a despagubirilor,
consacrata in urmatorii termeni: ,,0 parte sau intregul pasiv al debitorului, persoana juridica,
ajuns in stare de insolventa, fara sa depaseasca prejudiciul aflat in legatura de cauzalitate cu fapta
respectiva”.

Se instituie un maxim absolut — ,intregul pasiv al debitorului”, pentru evitarea
interpretarilor restrictive ale sintagmei anterioare ,,0 parte a pasivului debitorului”, dar si un
maxim relativ — ,,prejudiciul aflat in legatura de cauzalitate cu fapta respectiva”, in scopul
conservarii caracterului reparator al raspunderii.

Raspunderea pentru starea de insolventa Sse va angaja pentru acea parte din pasiv sau
pentru tot pasivul aflata in raport de cauzalitate cu fapta ilicita, dar numai in conditiile in care
exista 0 relatie cauzala intre fapta ilicita si Starea de insolventa. Raspunderea pentru insolventa se

va angaja pentru acea parte din pasiv sau pentru tot pasivul care este neacoperita.

3. Faptele care angajeaza raspunderea

Legea nr. 85/ 2014 privind procedurile de prevenire a insolventei si de insolventa prevede
anumite reguli care guverneazad raspunderea persoanelor care au contribuit la ajungerea in starea de
insolventa a debitorului persoana juridica. aceste reguli se refera la natura juridicd a raspunderii cererea

de atragere a raspunderii faptele care angajeaza raspunderea prescriptia dreptului la actiune.

Pentru a fi atrasa raspunderea persoanelor care au contribuit la starea de insolventd a debitorului
persoana juridica este necesara formularea unei actiuni in raspundere a acestora. Aceasta actiune privind
atragerea raspunderii poate fi solicitata de lichidator judiciar. In situatia in care lichidatorul judiciar nu a
ardtat persoanele vinovate d producerea starii de insolventd a debitorului sau dacéd nu a introdus actiunea
in raspundere aceastd actiune poate fi introdusa de presedintele comitetului creditorilor in urma hotaririi

adunarii creditorilor sau de un creditor desemnat de adunarea creditorilor. Totodatd, poate introduce
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actiune raspundere creditorul care detine mai mult de 50 % din valoarea creantelor inscrise la masa

credald. cererea introdusa in acest fel va fi judecata separat si se va forma un dosar asociat.

Raspunderea membrilor organelor de conducere si de administrare dar si a altor persoane care au
dus la producerea stérii de insolventa debitorului persoand juridica se aplica pentru faptele prevazute de

Legea nr. 85/ 2014 privind procedurile de prevenire a insolventei si de insolventa.

Faptele care atrag raspunderea persoanelor care au contribuit la starea de insolventd a teritoriului
persoana juridica sunt urmatoarele: au folosit bunurile sau creditele persoanei juridice in folosul lor sau in
folosul altei persoane, au facut acte de comert in interes personal sub acoperirea institutiei de credit, au
dispus in interesul personal continuarea unei activitdti care ducea in mod vadit institutia de credit la
incetarea de plati, au deturnat sau au ascuns o parte din activul institutiei de credit sau au marit in mod
fictiv pasivul acesteia, au folosit mijloace ruinatoare pentru a procura institutiei de credit fonduri in
scopul intirzierii incetarii de plati, in luna anterior deschiderii procedurii au platit sau au dispus si se

plateasca cu preferintd unui creditor in dauna celorlalti creditori.’

4. Legatura cauzala intre fapta si prejudiciu

Pentru antrenarea raspunderii este necesar sa se dovedeasca legatura de cauzalitate intre fapta de

folosire a bunurilor sau fondurilor in propriul interes si starea de insolventa a debitorului.

Premisele raspunderii reglementate de art. 169 din Legea nr. 85 din 25 iunie 2014 privind
procedurile de prevenire a insolventei si de insolventa sunt elementele exterioare raspunderii,
care circumstantiaza activarea acesteia. Raspunderea respectiva depinde de existenta procedurii
de insolventa deschisa fata de debitor si de constatarea insuficientei activului pentru plata

intregului pasiv.

5. Culpa

La faptele prevazute de art. 169 alin. 1 din Legea nr. 85 din 25 iunie 2014 privind procedurile de
prevenire a insolventei si de insolventd, fapte care sunt fard exceptie prin natura lor, fapte savirsite cu
intentie, sunt adaugate fapte specifice activitatii In cadrul unei institutii de credit, care desi pot sa nu fie
savirsite cu intentie, ci doar sub forma unei culpe ce consta in neglijenta in indeplinirea atributiilor, prin

efectul sever pe care il pot determina in cazul institutiilor de credit, sunt sanctionate din punct de vedere

®\. Turcu, Tratat teoretic si practic de drept comercial. Volumul IV, Ed. C. H. Beck, Bucuresti, 2009, p. 304-305
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patrimonial precum faptele savirsite cu intentie. Prevederea mizeaza in acest fel pe componenta sa

preventiva.’

V. Concluzii
Raspunderea juridicd a acestor persoane nu se poate angaja in lipsa unui raport de
cauzalitate intre faptele lor si prejudiciul adus institutiei de credit.

Obligatia de a suporta o parte din pasivul institutiei de credit ajunse in stare de
insolventa trebuie sa fie proportionala cu intinderea prejudiciului cauzat, astfel incat raspunderea
sa nu fie mai mare decat prejudiciul cauzat.

Pentru luarea masurilor, judecatorul sindic poate fi sesizat de catre lichidator, de
un actionar, de oricare dintre creditori, de Banca Nationald a Romaniei, ori se poate sesiza din

oficiu pe baza datelor din dosarul cauzei, si va putea dispune masuri asiguratorii.
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