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FREEDOM OF INTERPRETATION VECTOR OF THE NORMATIVE POWER 

OF INTERNATIONAL CRIMINAL JUDGES 
 

Diana DŁniἨor 

Prof., PhD, University of Craiova 

 

 
Abstract: Constantly referring to the provisions of the Vienna Convention on the Law of Treaties, 
international criminal jurisdictions express their willingness to comply with international 

interpretative practices, the teleological interpretation being highly valued by international criminal 

judges. Because in international criminal law the rules remain enacted by sovereign states, but are 
intended to apply to individuals, the interpretive work of judges sometimes seems very intense. Judges 

prefer teleological interpretation in international criminal law, the normative context of his 

intervention being conducive to the development of an important praetorian power, benefiting from a 

strong legitimacy and a great interpretive and normative power resembling a true legislative power. 

 
Keywords: international criminal judges, liberty, interpretation, normative power, jurisprudence 

 

 

Introducere 

De manierŁ generalŁ, interpretarea ´n drept poate fi definitŁ ca Ăun proces ce constŁ ´n 

determinarea sensului Ἠi forἪei juridice a unei reguli de dreptò
1
. Cum, asemenea oricŁrei 

reguli de drept, norma internaἪionalŁ prezintŁ un anumit grad de abstractizare Ἠi de 

generalitate,  pentru a o aplica este nevoie sŁ fie interpretatŁ: judecŁtorul penal internaἪional 

este chemat astfel sŁ interpreteze normele juridice pentru a-Ἠi ´ndeplini misiunea
2
, aceea de a 

determina dacŁ regulile de drept au fost violate sau nu Ἠi, pentru aceasta, trebuie lŁmurit 

conἪinutul exact al regulii de drept, proces pe care-l vizeazŁ tocmai interpretarea. ConvenἪia 

de la Viena din 1969 relativŁ la dreptul tratatelor furnizeazŁ o regulŁ generalŁ de interpretare 

la articolul 31 Ἠi mijloace complementare de interpretare la articolele urmŁtoare: ĂUn tratat 

trebuie sŁ fie interpretat cu bunŁ credinἪŁ potrivit sensului obiἨnuit ce urmeazŁ a fi atribuit 

termenilor tratatului ´n contextul lor Ἠi ´n lumina obiectului Ἠi scopului sŁu.ò Mijloacele 

complementare de interpretare sunt furnizate de art. 32 care dispune cŁ ĂSe poate recurge la 

mijloace complementare de interpretare, ´ndeosebi la lucrŁrile pregŁtitoare Ἠi la ´mprejurŁrile 

´n care a fost ´ncheiat tratatul, fie pentru a se confirma sensul ce rezultŁ din aplicarea 

articolului 31, fie pentru a se determina sensul atunci c©nd interpretarea datŁ conform 

articolului 31: a) lasŁ sensul ambiguu sau obscur; sau b) duce la un rezultat vŁdit absurd sau 

neraἪionalò. 

Tribunalele Penale InternaἪionale, precum Ἠi Curtea InternaἪionalŁ de JustiἪie  se referŁ 

la art. 31 din ConvenἪia de la Viena, atunci c©nd trebuie sŁ facŁ operŁ de interpretare. TPII 

atunci c©nd a trebuit sŁ interpreteze ConvenἪia relativŁ la prevenirea Ἠi reprimarea crimei de 

                                                             
1 S. Sur, Lôinterpr®tation en droit international public, Biblioth¯que de droit international, Paris, 1974, p. 85: ĂA 

interpreta un text, un comportament dat al statelor sau organelor competente sŁ acἪioneze ´n ordinea 

internaἪionalŁ, ´nseamnŁ a transforma o voinἪŁ, o activitate, o situaἪie de origine politicŁ ´ntr-un comportament 

juridic Ἠi viceversa, a scoate din niἨte elemente juridice posibilitatea, cadrul unei acἪiuni politice printr-o nouŁ 

transpunereò.  
2 Ċn dreptul intern, majoritatea normelor apar pe canalul legislativ. Ċn dreptul internaἪional nu existŁ legiuitor Ἠi 

procesele sale de formare sunt fragmentate, dar generalitatea Ἠi abstractizarea care sunt legate de o regulŁ de 

drept intern sunt comparabile acelora ale regulilor din dreptul internaἪional. Norma internaἪionalŁ are vocaἪia de 

a reglementa situaἪii viitoare Ἠi ipotetice, fiind comparabilŁ ´n acest sens cu orice altŁ normŁ. 
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genocid, s-a referit la Ăregulile generale de interpretare a tratatelor enunἪate la articolele 31 Ἠi 

32 din ConvenἪia de la Viena privind dreptul tratatelorò
3
, iar ´n cauza Delalic, Camera de apel 

a considerat Ἠi ea cŁ ĂConvenἪia de la Viena serveἨte drept referinἪŁ ´n materie de interpretare, 

´n special articolul 31, care enunἪŁ regula generalŁ ce trebuie aplicatŁ pentru interpretarea 

tratatelorò
4
, pentru ca ´n cauza Krstic, Camera de primŁ instanἪŁ sŁ afirme cŁ a Ἢinut cont Ănu 

doar de sensul ordinar al termenilorò utilizaἪi ´n ConvenἪia de prevenire Ἠi reprimare a crimei 

de genocid, Ăci Ἠi de obiectul Ἠi scopul ConvenἪieiò
5
, lu©nd ´n consideraἪie Ἠi ĂlucrŁrile 

preparatorii Ἠi circumstanἪele ce au prezidat elaborarea saò
6
. Chiar dacŁ declarŁ cŁ acordŁ 

primordialitate textului ´nsuἨi al Tratatului, jurisdicἪiile penale internaἪionale nu ezitŁ sŁ se 

´ndepŁrteze de textul tratatului pentru a-i interpreta dispoziἪiile Ă´n lumina obiectului Ἠi 

scopului sŁuò
7
.  

Din c©te se observŁ, judecŁtorii preferŁ ´n dreptul penal internaἪional interpretarea 

teleologicŁ, textul care le este supus fiind interpretat ´n funcἪie de obiectul Ἠi de scopul sŁu. 

Conform art. 2 din Statutul TPII, acesta este abilitat sŁ urmŁreascŁ persoanele care comit sau 

dau ordin sŁ se comitŁ o crimŁ intenἪionat, sŁ fie utilizate tortura sau tratamente inumane etc. 

´mpotriva persoanelor protejate de ConvenἪiile de la Geneva, iar conform art. 4 din cea de-a 

patra ConvenἪie de la Geneva, Ăsunt protejate prin ConvenἪie persoanele care, ´ntr-un moment 

oarecare Ἠi ´n orice fel, se aflŁ, ´n caz de conflict sau de ocupaἪie, sub puterea unei PŁrἪi ´n 

conflict sau a unei Puteri ocupante ai cŁror resortisanἪi nu suntò. DacŁ s-ar da o interpretare 

pur literalŁ articolului 4 mai sus citat, nu s-ar putea considera ca persoanŁ protejatŁ o victimŁ 

ce are aceeaἨi naἪionalitate ca Ἠi agresorul sŁu. D©nd o interpretare literalŁ articolului, Camera 

de primŁ instanἪŁ refuzase ´n cauza Tadic sŁ pronunἪe o condamnare pentru crimŁ de rŁzboi, 

argument©nd cŁ toate victimele bosniace ale armatei Republicii S©rbe erau resortisanἪi ai 

uneia dintre pŁrἪile ´n conflict.
8
 Camera de apel a TPII ´l va condamna pe Dusko Tadic ´n 

baza art. 2 din Statut, recurg©nd la lucrŁrile preparatorii Ἠi la interpretarea teleologicŁ. Cum 

RŁzboiul Rece a bulversat schemele clasice asociate rŁzboiului, majoritatea conflictelor 

armate ´mbrŁc©nd actualmente un caracter intern, comunitatea internaἪionalŁ a conἨtientizat 

natura acestor schimbŁri adopt©nd ´n 1977 cel de-al doilea Protocol adiἪional la ConvenἪiile 

de la Geneva relativ la protecἪia victimelor conflictelor armate fŁrŁ caracter internaἪional. 

Chiar dacŁ tehnic vorbind victimele lui Dusko Tadic nu erau persoane protejate ´n sensul art. 

4 al celei de-a patra ConvenἪii de la Geneva, cŁci aveau aceeaἨi naἪionalitate ca Ἠi el, 

interpretarea teleologicŁ a art. 4 s-a impus judecŁtorului penal internaἪional care se ´ntreabŁ 

care este obiectul Ἠi scopul ConvenἪiei de la Geneva pentru a dezvolta o interpretare care sŁ 

fie conformŁ acestora. Chiar dacŁ au drept vocaἪie sŁ reglementeze conduitele viitoare, 

ConvenἪiile de la Geneva nu sunt adaptate conflictelor moderne care nu prezintŁ un caracter 

internaἪional. Ca urmare, TPII a recurs la lucrŁrile preparatorii, conform art. 32 din ConvenἪia 

de la Viena
9
, din care reiese cŁ redactorii ar fi dorit sŁ extindŁ statutul de persoanŁ protejatŁ la 

persoanele expulzate sau la persoanele care Ἠi-au pŁrŁsit de bunŁ voie statul, afl©ndu-se ´ntr-

un stat terἪ ocupat de statul a cŁrui naἪionalitate o au. Aceste persoane, chiar dacŁ au 

                                                             
3 Cauza Krstic, Camera de primŁ instanἪŁ I, 2/08/2001, Ä 541. 
4 Cauza Delalic, Camera de apel, 20/02/2001, Ä 67. 
5 Cauza Krstic, Camera de primŁ instanἪŁ I, 2/08/2001, Ä 541. 
6 Cauza Krstic, Camera de primŁ instanἪŁ I,  2/08/2001, Ä 541. 
7 Art. 31 din ConvenἪia de la Viena din 1969 privind dreptul tratatelor  
8 Cauza Tadic, Camera de primŁ instanἪŁ, 7/05/1997, Ä 608. 
9
 ç In addition, as is apparent from the preparatory work, the Convention also intends to protect those civilians 

in occupied territory who, while having the nationality of the Party to the conflict in whose hands they fiind 
themselves, are refugees and thus no longer owe allegiance to this Party and no longer enjoy its diplomatic 

protection (consider, for instance, a situation similar to that of German Jews who had fled to France before 

1940, and thereafter found themselves in the hands of German forces occupying French territory) è, in Cauza 

Tadic, Camera de apel, 15/07/1999Ä 164. 
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naἪionalitatea statului ocupant, pot sŁ beneficieze de statutul de persoanŁ protejatŁ, cŁci 

imposibilitatea de a beneficia de protecἪie diplomaticŁ este mai semnificativŁ dec©t legŁtura 

formalŁ de naἪionalitate. Interpret©nd ´n cauza Tadic articolul 4 ´n funcἪie de obiectul Ἠi 

scopul celei de-a patra ConvenἪii de la Geneva
10

 care este acela Ăde a proteja pe c©t posibil 

civiliiò
11

, Camera de apel descrie scopul principal al art. 4 ca fiind  acela Ăde a asigura 

garanἪiile acordate de ConvenἪie acelor civili care nu se bucurŁ de protecἪia diplomaticŁ Ἠi 

care, ´n mod corelativ, nu sunt supuἨi stŁp©nirii Ἠi controlului statului ´n ale cŁrui m©ini se 

aflŁ. Ċn acordarea protecἪiei sale, articolul 4 intenἪioneazŁ sŁ priveascŁ relaἪiile ´n substanἪa 

lor, Ἠi nu sŁ intre ´n caracterizarea lor juridicŁ ca atareò
12
. Concluzia Camerei de apel este cŁ 

ĂChiar dacŁ, ´n ´mprejurŁrile cauzei, fŁptaἨii Ἠi victimele ar trebui considerate ca av©nd 

aceeaἨi cetŁἪenie, articolul 4 ar fi aplicabil ´n continuare. Ċntr-adevŁr, victimele nu au primit 

protecἪia diplomaticŁ a statului ´n numele cŁruia s-au luptat forἪele armate s©rbe bosniaceò
13

. 

RaἪiunea acestei interpretŁri este aceea a bulversŁrilor profunde ce au zguduit lumea, 

bulversŁri pe care redactorii ConvenἪiilor de la Geneva nu ar fi avut cum sŁ le prevadŁ. DacŁ 

le-ar fi prevŁzut, ei nu ar fi cerut ca agresorul sŁ aibŁ o naἪionalitate diferitŁ de cea a victimei 

Ἠi, deci, articolul 4 poate fi interpretat ´n sens contrar literei sale, beneficiind de statutul de 

persoanŁ protejatŁ Ἠi indivizi care pot avea aceeaἨi naἪionalitate cu agresorii lor, interpretarea 

fiind Ă´n acelaἨi timp contemporanŁ momentului survenirii faptelor Ἠi fidelŁ spiritului ce 

anima pŁrἪile ´n momentul ´ncheierii saleò
14
. Cum ConvenἪiile de la Geneva constituie piatra 

de temelie a dreptului internaἪional umanitar, chiar Ἠi c©nd sunt ´nvechite, judecŁtorul penal 

internaἪional atenu©nd unele dintre condiἪiile prealabile aplicŁrii lor, ´n cauza Delalic, Camera 

de apel nu a aplicat regulile tradiἪionale ´n materie de interpretare a tratatelor, ned©nd 

termenului de resortisant sensul sŁu natural Ἠi ordinar
15
, consider©nd cŁ ĂcondiἪia de 

naἪionalitate pusŁ de art. 4 din cea de-a patra ConvenἪie de la Geneva trebuie sŁ fie considerat 

de acum ´nainte av©nd ´n vedere obiectul Ἠi scopul dreptului umanitar, care vizeazŁ çsŁ 

asigure protecἪia maximŁ a civililorè. Ċn consecinἪŁ, trebuie sŁ se ἪinŁ de asemenea cont de 

evoluἪia naturii conflictelor armate de dupŁ 1945 Ἠi, ´n special, de multiplicarea conflictelor 

etnice Ἠi religioaseò
16
. Chiar dacŁ Ăo astfel de interpretare teleologicŁ ar putea pŁrea contrarŁ 

interpretŁrii literale a aceleiaἨi dispoziἪii, trebuie constatat cŁ pe planul protecἪiei victimelor 

conflictelor armate este vorba despre o evoluἪie semnificativŁò
17
, cŁci ´n privinἪa naἪionalitŁἪii 

Ăautorul trebuia doar sŁ Ἠtie cŁ victima aparἪinea pŁrἪii inamice din conflictò
18
. AceastŁ 

tehnicŁ a interpretŁrii teleologice ´i asigurŁ judecŁtorului penal internaἪional o importantŁ 

marjŁ de libertate pentru a-Ἠi ´ndeplini misiunea Ἠi a-i ghida ansamblul raἪionamentelor 

conform obiectului Ἠi scopului existenἪei ´nsŁἨi a Tribunalului
19
.  JurisdicἪiile penale 

internaἪionale fiind dotate cu statute care depŁἨesc simpla organizare a regulilor procedurale, 

judecŁtorul beneficiazŁ de o puternicŁ legitimitate Ἠi de o mare putere interpretativŁ Ἠi 

normativŁ transpusŁ ´n posibilitatea acestuia de a adopta Ἠi de a revizui Regulamentul de 

                                                             
10 ç In such conflicts, not only the text and the drafting history of the Convention but also, and more 

importantly, the Conventionôs object and purpose suggest that allegiance to a Party to the conflict and, 

correspondingly, control by this Party over persons in a given territory, may be regarded as the crucial test.è, 

Cauza Tadic, Camera de apel, 15/07/1999,Ä 166. 
11 Cauza Tadic, Camera de apel, 15/07/1999,Ä 168. 
12 Ibid. Ä 169. 
13 Ibid. Ä 169. 
14 T. Georgopoulos, Le droit intertemporel et les dispositions conventionnelles ®volutives - Quelle th®rapie 

contre la vieillesse des trait®s ?, RGDIP 2004, p. 130. 
15

 Cauza Delalic, Camera de apel, 20/02/2001, Ä 65. 
16 Ibid., Ä 73. 
17 S. Bourgon, Le Tribunal p®nal international pour lôex-Yougoslavie : avanc®es jurisprudentielles 

significatives, Un si¯cle de droit international humanitaire, Bruylant, Bruxelles, 2001, p. 118. 
18 El®ments des crimes, p. 8, ICC-ASP/1/3, p. 128, nota de subsol nr. 33. 
19 Cauza Erdemovic, Camera de primŁ instanἪŁ I, SentinἪŁ de condamnare, 29/11/1996, Ä 57. 
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procedurŁ Ἠi de probŁ. Articolul 15 din statutul TPII prevede cŁ ĂjudecŁtorii Tribunalului 

Penal vor adopta un regulament ce va reglementa faza prealabilŁ audienἪei, audienἪa Ἠi 

recursurile, admisibilitatea probelor, protecἪia victimelor Ἠi a martorilor Ἠi alte chestiuni 

adecvateò. Ċn virtutea art. 14 din Statutul TPIR, ĂjudecŁtorii Tribunalului InternaἪional pentru 

Rwanda vor adopta, ´n scopurile procedurale ale Tribunalului InternaἪional pentru Rwanda, 

regulamentul Tribunalului InternaἪional pentru fosta Iugoslavie ce reglementeazŁ punerea sub 

acuzare, procesul ´n primŁ instanἪŁ Ἠi recursurile, admisibilitatea probelor, protecἪia 

victimelor Ἠi a martorilor Ἠi alte chestiuni adecvate, aduc©ndu-i modificŁrile pe care le vor 

judeca necesareò
20

. 

Regulile conἪinute ´n documentele de procedurŁ Ἠi de probŁ ale jurisdicἪiilor ad hoc 

pot fi modificate
21
, aceastŁ putere de modificare pe care judecŁtorii au folosit-o din plin

22
 

semŁn©nd cu o veritabilŁ putere legislativŁ
23
. DupŁ ce au redactat Regulamentul de procedurŁ 

Ἠi de probŁ, judecŁtorii au posibilitatea sŁ-l interpreteze, exercit©nd deci o putere totalŁ asupra 

acestui instrument, fapt ce le-a dat o ´ncredere Ἠi o dorinἪŁ din ce ´n ce mai mare de a-Ἠi 

afirma capacitatea creatoare de drept.  

Camera de apel ´n cauza Tadic reuἨeἨte, printr-un raἪionament interesant, sŁ ´nglobeze 

´n noἪiunea de legi Ἠi cutume ale rŁzboiului reprimarea violŁrilor dreptului conflictelor armate 

interne, consider©nd cŁ expresia legi Ἠi cutumele rŁzboiului prezintŁ un caracter desuet Ἠi cŁ 

de acum ´nainte se va vorbi mai degrabŁ de un drept internaἪional umanitar, articolul 3 

trebuind sŁ fie considerat ca acoperind Ătoate violŁrile dreptului internaἪional umanitar, altele 

dec©t "infracἪiunile grave" la cele patru ConvenἪii de la Geneva ce Ἢin de articolul 2 (sau, de 

fapt, violŁrile vizate la articolele 4 Ἠi 5 ´n mŁsura ´n care articolele 3, 4 Ἠi 5 se suprapun)ò
24

.  

I.  Puterea normativŁ a judecŁtorului penal internaѿional 

Erij©nd articolul 3 din Statutul TPII ´n clauzŁ generalŁ de competenἪŁ pentru judecarea 

responsabililor violŁrilor grave ale dreptului internaἪional umanitar, judecŁtorul penal 

internaἪional ´Ἠi extinde puterea normativŁ pe care o exercitŁ, ansamblul instrumentelor 

utilizate, departe de a constitui o garanἪie a securitŁἪii juridice, permiἪ©ndu-i acestuia, din 

contrŁ, sŁ-Ἠi dezvolte puterea normativŁ, judecŁtorul devenind Ădin ce ´n ce mai des creator 

de norme, (é) din cauza puterii sale de interpretare, sporitŁ de prezenἪa acestor norme 

supraabundenteò
25
, cŁci cu c©t judecŁtorul penal internaἪional se referŁ la instrumente 

normative variate, cu at©t puterea sa normativŁ creἨte.  

Vom vedea ´n cele ce urmeazŁ, concret, cum anume este judecŁtorul penal 

internaἪional creator de drept: prin  reinterpretarea teoriei surselor dreptului ce ocupŁ un loc 

fundamental ´n dreptul internaἪional public. Ċn dreptul penal internaἪional judecŁtorul s-a 

erijat ´n veritabil organ creator de drept graἪie unei interpretŁri speciale a teoriei surselor 

internaἪionale. Pentru a-Ἠi masca puterea pe care o exercitŁ, el multiplicŁ referinἪele la sursele 

internaἪionale, dezvolt©nd o autonomie considerabilŁ ´n raport cu aceastŁ materie, 

transform©nd ´n fapt aceste surse.
26

  

                                                             
20 Trebuie notat o datŁ ´n plus rolul de leader al TPII, el fiind cel care deschide calea, lanseazŁ primele pietre ale 

justiἪiei penale internaἪionale, mulἪumindu-se adesea sŁ urmeze calea trasatŁ. 
21 Vezi art. 6 din Regulamentul de procedurŁ Ἠi de probŁ al Tribunalelor Penale InternaἪionale.  
22 P©nŁ ´n februarie 2009, Regulamentul de procedurŁ Ἠi de probŁ  al TPII fusese modificat de 34 de ori de la 

adoptare. 
23 J. de Hemptinne, Lôhybridit® et lôautonomie du R¯glement de proc®dure et de preuve du Tribunal p®nal 

international pour lôEx-Yougoslavie, Les sources du droit international p®nal, Soci®t® de l®gislation compar®e, 

Paris, 2004, p. 137. 
24 Cauza Tadic, Camera de apel, HotŁr©re relativŁ la apelul ApŁrŁrii privind excepἪia preliminarŁ de 

incompetenἪŁ, 2/10/1995, Ä 87.  
25 Mireille Delmas-Marty et les ann®es UMR, Soci®t® de l®gislation compar®e, 2005, p. 228. 
26 Teoria surselor face ca anumite comportamente internaἪionale sŁ acceadŁ la normativitatea internaἪionalŁ.  
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Ċn contextul Ăcrimelor internaἪionaleò (crime de rŁzboi, crime contra umanitŁἪii Ἠi 

genocid), norma ce interzice comportamentul este fixatŁ de dreptul internaἪional, iar cea care 

stabileἨte represiunea, de dreptul intern, cŁci dreptul naἪional este cel care dŁ o sancἪiune 

comportamentului prohibit de norma internaἪionalŁ.
27

 Practica fŁrŁ de care cutuma nu poate 

exista nu poate fi, tehnic, internaἪionalŁ, fapt ce a condus judecŁtorii penali internaἪionali sŁ 

se ´ntoarcŁ spre practicile interne
28

, ce pot fi individuale sau colective
29

. Pentru afirmarea 

existenἪei unei cutume internaἪionale, sunt reἪinute practicile ce emanŁ de la organele statului 

ce au o incidenἪŁ asupra relaἪiilor internaἪionale
30
, documentele reἪinute fiind Ăcele care sunt 

legale de exerciἪiul competenἪelor internaἪionale ale statului: delimitarea spaἪiilor maritime, 

politica juridicŁ ´n materie de naἪionalitate, naἪionalizare, tratamentul strŁinilor etc.ò
31

 Pentru 

ca o normŁ cutumiarŁ penalŁ internaἪionalŁ sŁ poatŁ exista, ea trebuie sŁ se sprijine pe 

practici penale.  

Astfel, atunci c©nd s-a dorit sŁ se Ἠtie dacŁ o crimŁ contra umanitŁἪii putea fi comisŁ 

din motive pur personale, Camera de apel a TPII a considerat cŁ Ăeste necesar sŁ se 

revizuiascŁ jurisprudenἪa citatŁ de camerŁ Ἠi de procuraturŁ, precum Ἠi de alte jurisprudenἪe 

relevante, pentru a stabili dacŁ aceastŁ jurisprudenἪŁ indicŁ apariἪia unei norme de drept 

internaἪional cutumiar ´n aceastŁ materieò
32
. DupŁ cum se poate observa, jurisprudenἪa deἪine 

aici un rol major ´n determinarea dreptului aplicabil. Atunci c©nd Camera de primŁ instanἪŁ a 

TPII spune cŁ acest Tribunal trebuie sŁ aplice reguli ce fac parte integrantŁ din dreptul 

cutumiar, ea precizeazŁ cŁ Ătrebuie sŁ fie convinsŁ cŁ actul respectiv este criminal ´n viziunea 

dreptului internaἪional cutumiar deoarece, de exemplu, un mare numŁr de sisteme de drept 

interne l-au incriminat sau pentru cŁ apare ´ntr-o dispoziἪie convenἪionalŁ ca expresie a 

dreptului internaἪional cutumiarò
33

. 

Ċn cauza Tadic Tribunalul se ´ntreabŁ, de exemplu, dacŁ crima contra umanitŁἪii cere 

sŁ se facŁ dovada unei intenἪii discriminatorii
34

 Ἠi ajunge la concluzia cŁ ĂĊn general, dreptul 

internaἪional ordinar a extins treptat noἪiunea de crime contra umanitŁἪii prevŁzutŁ de 

Acordul de la Londra. Cu referire specialŁ la ´ntrebarea ´n cauzŁ, trebuie remarcat faptul cŁ, 

cu excepἪia unor cazuri izolate, cum ar cel de la Finta, jurisprudenἪa naἪionalŁ include 

numeroase cazuri ´n care instanἪele au constatat cŁ, ´n circumstanἪele cauzei, crimele contra 

umanitŁἪii nu constau cu necesitate ´n persecuἪii sau acἪiuni discriminatorii.ò
35

 

Chiar dacŁ existŁ instrumente internaἪionale mult mai capabile sŁ degaje o opinio juris 

a statelor ´n chestiunile respective, jurisdicἪiile penale internaἪionale preferŁ sŁ dea greutate 

practicilor interne. Tribunalele Penale InternaἪionale manifestŁ chiar o ne´ncredere faἪŁ de 

practica internaἪionalŁ, subliniind cŁ este vorba sŁ se ἪinŁ seama de practica statelor atunci 

c©nd se determinŁ regulile dreptului internaἪional cutumiar.
36

 Practica internŁ este cea care 

permite sŁ se ateste existenἪa unei cutume care, odatŁ stabilitŁ, este consideratŁ ca fŁc©nd 

parte din dreptul internaἪional general, adicŁ dreptul aplicabil tuturor statelor. 

Prin utilizarea largŁ a sursei cutumiare ce provoacŁ confuzia surselor internaἪionale, 

judecŁtorul ´Ἠi dezvoltŁ de fapt puterea sa interpretativŁ. Studiind jurisprudenἪa jurisdicἪiilor 

                                                             
27 ExistŁ un consens internaἪional care vizeazŁ interdicἪia pedepsei cu moartea ´n cadrul unei sentinἪe 

internaἪionale, Tribunalele Penale InternaἪionale nerecurg©nd la aceastŁ pedeapsŁ.  
28 L. Ferrari-Bravo, M®thodes de recherche de la coutume internationale dans la pratique des Etats, RCADI 

1975, t. III, p. 289. 
29 J. Combacau, S. Sur, Droit international public, ed. 5, Montchrestien, 2001, p. 62. 
30 P. Dailler, A. Pellet, Droit international public, ed. 7, LGDJ, 2002, p. 325. 
31

 J. Combacau, S. Sur, Droit international public, ed. 5, Montchrestien, 2001, p. 62. 
32 Cauza Tadic, Camera de apel, 15/07/1999, Ä 256. 
33 Cauza Vasiljevic, Camera de primŁ instanἪŁ II, 29/11/2002, Ä 199. 
34 Cauza Tadic, Camera de apel, 15/07/1999, Ä 290. 
35 Idem. 
36 Cauza Vasiljevic, Camera de primŁ instanἪŁ II, sentinἪa, 29/11/2002, Ä 200. 
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penale internaἪionale se constatŁ tendinἪa de expansiune a sursei cutumiare asupra sursei 

convenἪionale, judecŁtorul penal internaἪional lŁs©nd impresia cŁ dreptul convenἪional nu 

poate de unul singur sŁ degaje soluἪii
37
. Chiar dacŁ dreptul convenἪional este foarte prezent ´n 

jurisprudenἪa jurisdicἪiilor penale internaἪionale, el este ´nsoἪit constant de o referinἪŁ la 

dreptul cutumiar, tratatul apŁr©nd ´n lumina acestei jurisprudenἪe ca o sursŁ imperfectŁ a 

dreptului internaἪional. Chiar Ἠi ´n caz de identitate de conἪinut ´ntre o normŁ cutumiarŁ Ἠi una 

convenἪionalŁ, Ăaceste norme pŁstreazŁ o existenἪŁ distinctŁò
38

. Este, de exemplu, cazul 

interdicἪiei recurgerii la forἪŁ care este codificatŁ ´n Carta NaἪiunilor Unite, dar ´Ἠi pŁstreazŁ 

Ἠi un caracter cutumiar autonom. Recursul la surse multiple pentru a le ´ntŁri legitimitatea 

deciziilor, face ca judecŁtorii sŁ creeze o anumitŁ confuzie ´n domeniu, destinatŁ sŁ mascheze 

puterea lor normativŁ ´n creἨtere
39
. JurisprudenἪa TPII vede dreptul cutumiar ca fiind capabil 

ĂsŁ zboare ´n ajutorul dreptului convenἪional pentru a-i da prompt ordinii juridice 

internaἪionale ceea ce-i lipsea pentru a incrimina violŁrile grave ale dreptului umanitar 

aplicabile ´n conflictele armate fŁrŁ caracter internaἪionalò
40

.  

Ċn contextul penal internaἪional, atunci c©nd jurisdicἪiile penale internaἪionale constatŁ 

existenἪa anumitor norme pe care le calificŁ drept cutumiare, se pare cŁ ´n realitate ar fi vorba 

despre principii generale ale dreptului. Ċn cauza Rajic, Camera de primŁ instanἪŁ a TPII 

asimileazŁ dreptul cutumiar Ἠi principiile generale ale dreptului atunci c©nd constatŁ cŁ 

Ăaceste elemente constituie circumstanἪe agravante ´n conformitate cu dreptul internaἪional 

cutumiar sau cu principiile generale ale dreptuluiò
41

, recunosc©ndu-se astfel caracterul 

neadecvat al cutumei ´n acest domeniu, aceasta fiind asimilatŁ principiilor generale ale 

dreptului
42

.  

Pentru a aprecia dacŁ constr©ngerea poate constitui o condiἪie de exonerare, Camera 

de primŁ instanἪŁ a TPII afirmŁ cŁ se referŁ Ăla principiile generale ale dreptului traduse ´n 

numeroase legislaἪii Ἠi jurisprudenἪe interneò
43
, atitudine ce pare mai conformŁ realitŁἪii, cŁci, 

chiar dacŁ judecŁtorii penali internaἪionali afirmŁ cŁ aplicŁ dreptul cutumiar, ei aplicŁ ´n 

realitate principiile generale ale dreptului, adicŁ cele comune diverselor sisteme juridice. 

II.  Unificarea regulilor aplicabile conflictelor armate, creaѿie pretorianŁ 

Ċn exerciἪiul funcἪiilor sale, judecŁtorul penal internaἪional exercitŁ o veritabilŁ putere 

normativŁ. Obiectul reglementŁrii conflictelor armate internaἪionale este mai important dec©t 

cel al reglementŁrii conflictelor armate interne, din motive istorice Ἠi politice Ἠi datoritŁ 

faptului cŁ ele opun douŁ sau mai multe state.
44

 Conflictul armat ce nu are caracter 

internaἪional este Ăconflictul ce se deruleazŁ pe teritoriul unui stat, ´ntre forἪele sale armate Ἠi 

forἪe disidente sau grupŁri armate organizate care, sub constr©ngerea unui comandament 

responsabil, exercitŁ asupra unei pŁrἪi a teritoriului sŁu un control care sŁ le permitŁ sŁ 

desfŁἨoare operaἪiuni militare continue Ἠi concertateò
45

. 

                                                             
37 ConvenἪiile de la Geneva din 1949 sunt considerate convenἪii de codificare, av©nd Ἠi o valoare cutumiarŁ. 
38 Activit®s militaires et paramilitaires au Nicaragua et contre celui-ci (Nicaragua c. Etats-Unis dôAm®rique), 

27/06/1986, fond, Recueil CIJ 1986, p. 95, Ä 178. 
39P. Weil, Le droit international en qu°te de son identit®. Cours g®n®ral de droit international public, RCADI 

1992, IV, tom. 237, p. 9-370. 
40 L. Condorelli, La place de la coutume dans la justice p®nale internationales au regard, en particulier, du 

TPIY et du TPIR, Droit international humanitaire coutumier : enjeux et d®fis contemporains, Bruylant, 

Bruxelles, 2008, p. 199. 
41

 Cauza Rajic, Camera de primŁ instanἪŁ I, judecata relativŁ la sentinἪŁ, 6/05/2006, Ä 132. 
42 £l®ments des crimes, p. 8. 
43 Cauza Erdemovic, Camera de primŁ instanἪŁ, 29/11/1996, Ä 19. 
44 R. Kolb, Ius in bello : Le droit international des conflits arm®s, Helbing & Lichtenhahn, Bruylant, 2003, p. 

213. 
45 F. Bouchet-Saulnier, Dictionnaire pratique du droit humanitaire, La D®couverte, Paris, 2006, p. 104. 
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DacŁ p©nŁ nu de mult evenimentele ce se derulau ´n interiorul graniἪelor unui stat nu 

erau vizate de dreptul internaἪional, ´n numele respectŁrii suveranitŁἪii statale, ConvenἪiile de 

la Geneva din 1949 conἪin un articol comun, articolul 3, aplicabil conflictelor ce nu au un 

caracter internaἪional, ce instaureazŁ c©teva reguli de tratament minimal faἪŁ de persoanele ce 

nu participŁ la ostilitŁἪi Ἠi faἪŁ de rŁniἪi Ἠi bolnavi. OdatŁ cu adoptarea ´n 1977 a celui de-al 

doilea Protocol adiἪional la ConvenἪiile de la Geneva, sunt protejate victimele conflictelor 

armate ce nu au caracter internaἪional. P©nŁ pe la jumŁtatea anilor 90, a existat convingerea 

generalŁ cŁ Ănu existŁ, din nefericire, "conform dreptului internaἪional ´n vigoare", crime de 

rŁzboi ´n cadrul conflictelor interneò
46
. Crearea Tribunalelor Penale InternaἪionale la 

´nceputul anilor 90 va modifica aceastŁ schemŁ, incrimin©nd pentru prima oarŁ, ´n statutul 

TPIR violŁrile articolului 3 comun ConvenἪiilor de la Geneva Ἠi ale celui de-al doilea 

Protocol adiἪional la aceste ConvenἪii. JudecŁtorii TPII sunt cei care vor ´mbogŁἪi profund 

conἪinutul dreptului conflictelor armate fŁrŁ caracter internaἪional, afirm©nd cŁ Ăatunci c©nd a 

fost redactat Statutul, ´n 1993, conflictele din fosta Iugoslavie ar fi putut fi calificate at©t ca 

interne, c©t Ἠi ca internaἪionale, sau ca un conflict intern paralel unui conflict internaἪional, 

sau ca un conflict intern care s-a internaἪionalizat din cauza susἪinerii externe, sau ca un 

conflict internaἪional ´nlocuit ulterior de unul sau mai multe conflicte interne sau orice altŁ 

combinaἪie a acestor situaἪiiò
47
, fapt convenit at©t de acuzatul Tadic, c©t Ἠi de Procuror, care 

considerŁ cŁ conflictele din fosta Iugoslavie au fost ´n acelaἨi timp interne Ἠi internaἪionale. 

AdmiἪ©nd internaἪionalizarea unui conflict intern, TPII face imprecise frontierele ´ntre cele 

douŁ tipuri de conflict, constat©nd cŁ Ăun conflict armat intern poate deveni internaἪional 

(sau, dupŁ circumstanἪe, poate prezenta ´n paralel un caracter internaἪional) dacŁ i) trupele 

unui alt stat intervin ´n conflict sau dacŁ ii) unii participanἪi la conflictul armat intern 

acἪioneazŁ ´n numele acestui alt statò
48
. JudecŁtorul penal internaἪional ´ncepe ´n realitate de 

fapt sŁ minimizeze diferenἪele ce existŁ ´ntre cele douŁ corpuri de drept Ἠi sŁ impunŁ o 

viziune uniformizantŁ a regulilor aplicabile conflictelor armate. OdatŁ ce a relativizat 

distincἪia ´ntre conflictele armate internaἪionale Ἠi cele interne, judecŁtorul penal internaἪional 

poate sŁ ´ncerce o apropiere a regimului juridic aplicabil: ĂconsideraἪii elementare de 

umanitate Ἠi de bun simἪ fac absurd faptul cŁ statele pot utiliza arme interzise ´n conflictele 

armate internaἪionale atunci c©nd ´ncearcŁ sŁ reprime o rebeliune a propriilor cetŁἪeni pe 

propriul lor teritoriuò, cŁci Ăceea ce este inuman Ἠi, prin urmare, interzis ´n conflictele 

internaἪionale, nu poate fi considerat ca uman Ἠi admisibil ´n conflictele civileò
49
. Plec©nd de 

la aceste consideraἪii, se ajunge la o apropiere a regimurilor aplicabile conflictelor armate, fie 

cŁ sunt internaἪionale sau interne, judecŁtorului penal internaἪional pŁr©ndu-i-se logic sŁ 

reproducŁ regimul conflictelor armate interne plec©nd de la cel al conflictelor armate 

internaἪionale, cŁci, Ăatunci c©nd se Ἠtie cŁ majoritatea conflictelor din lumea contemporanŁ 

sunt interne, a te fonda pe natura diferitŁ a conflictelor pentru a menἪine o distincἪie ´ntre cele 

douŁ regimuri juridice Ἠi consecinἪele lor ´n plan penal pentru acte av©nd acelaἨi grad de 

atrocitate ar ´nsemna sŁ ignori obiectul ´nsuἨi al ConvenἪiilor de la Geneva care este acela de 

a proteja demnitatea persoanei umaneò
50

. 

HotŁr©rea Tadic este cea care consacrŁ Ăo apropiere notabilŁ a celor douŁ regimuri 

relative la conflictele armate fŁrŁ caracter internaἪional Ἠi cele internaἪionaleò, conduc©nd la o 

                                                             
46 L. Condorelli, La place de la coutume dans la justice p®nale internationale au regard, en particulier, du TPIY 

et du TPIR, Droit international humanitaire coutumier : enjeux et d®fis contemporains, Bruylant, Bruxelles, 

2008, p. 198. 
47

 Vezi Cauza Tadic, Camera de apel, HotŁr©re relativŁ la apelul apŁrŁrii privind excepἪia preliminarŁ de 

incompetenἪŁ, 2/10/1995, Ä 72. 
48 Cauza Tadic, Camera de apel, HotŁr©re, 15 iulie 1999, Ä 84. 
49 Cauza Tadic, HotŁr©re relativŁ la apelul apŁrŁrii privind excepἪia preliminarŁ de incompetenἪŁ, 2/10/1995, Ä 

119. 
50 Cauza Celebici, Camera de apel, 20 februarie 2001, Ä 172. 
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Ăextindere a regulilor conflictelor armate fŁrŁ caracter internaἪional prin transfuzii succesive 

ale dreptului conflictelor armate internaἪionale Ἠi confirmŁ de altfel caracterul cutumiar al 

regulilor unitare aplicabile oricŁrui tip de conflict armatò
51
, prin armonizarea Ăregulilor 

aplicabile celor douŁ tipuri de conflicteò
52

. Unificarea regulilor aplicabile conflictelor armate 

dezvŁluie existenἪa unei puteri pretoriene de netŁgŁduit, chiar dacŁ judecŁtorul penal 

internaἪional nu afiἨeazŁ clar aceastŁ putere normativŁ, din discursul sŁu rezult©nd cŁ ´n acest 

caz el nu este creator de drept, ci cŁ doar constatŁ cŁ astŁzi regimul dreptului conflictelor 

armate interne se apropie de cel al conflictelor armate internaἪionale.
53

 

a. Extinderea jurisprudenѿialŁ a conѿinutului definiѿiei violului  

DupŁ cum vom vedea, judecŁtorul penal internaἪional realizeazŁ uneori o analizŁ mai 

justŁ Ἠi consacrŁ existenἪa unor reguli rezultate din practicile interne fŁrŁ a recurge la cutumŁ. 

Este cazul noἪiunii de viol care constituie, ´n virtutea art. 5 din Statutul TPII, o crimŁ contra 

umanitŁἪii, dar nu face obiectul niciunei definiἪii ´n dreptul internaἪional. Ċn cauza Furundzija, 

Camera de primŁ instanἪŁ, nemairecurg©nd la dreptul internaἪional, se ´ntoarce spre 

principiile dreptului penal comune marilor sisteme juridice, deci care emanŁ din dreptul 

intern, care sŁ permitŁ sŁ degaje Ăregulile internaἪionale pentru a determina circumstanἪele ´n 

care actele de penetrare sexualŁ definite mai sus constituie un violò
54

.  

Camera de primŁ instanἪŁ sesizatŁ ´n cauza Furundzija  a studiat elementele specifice 

constitutive ale crimei de viol, pe care nu le expun nici Statutul, nici instrumentele dreptului 

umanitar sau ale drepturilor omului.
55

 DupŁ ce a remarcat cŁ Camera de primŁ instanἪŁ a 

Tribunalului Penal InternaἪional pentru Rwanda sesizatŁ ´n cauza Akayesu definise violul ca 

Ăo invadare fizicŁ de naturŁ sexualŁ comisŁ asupra persoanei altuia sub imperiul 

constr©ngeriiò
56
, ea examineazŁ diferitele surse ale dreptului internaἪional Ἠi constatŁ cŁ din 

dreptul internaἪional convenἪional sau cutumiar nu se pot degaja elementele constitutive ale 

violului, Ἠi nici din principiile generale ale dreptului penal internaἪional sau din cele ale 

dreptului internaἪional. Ea a estimat deci cŁ Ăpentru a ajunge la o definiἪie precisŁ a violului, 

bazatŁ pe principiul ´n virtutea cŁruia normele penale trebuie sŁ aibŁ un conἪinut precis 

(principle of specificity, Bestimmtheistgrundsatz, exprimat de adagiul latin nullum crimen 

sine lege stricta), trebuie cercetate principiile dreptului penal comun marilor sisteme juridice. 

Se pot degaja aceste principii din dreptul intern, d©nd dovadŁ de ´ntreaga prudenἪŁ 

necesarŁò
57
. Din examinarea legislaἪiei interne a numeroase state ea a concluzionat cŁ 

elementul material (actus reus) al crimei de viol este constituit de penetrarea sexualŁ, chiar Ἠi 

lejerŁ: a) a vaginului sau a anusului victimei de cŁtre penisul sau orice alt obiect utilizat de 

violator sau b) a gurii victimei de cŁtre penisul violatorului; ii) de utilizarea forἪei, 

ameninἪŁrii cu forἪa sau constr©ngerii contra victimei sau unei terἪe persoane.
58

 Camera de 

primŁ instanἪŁ convine cŁ atunci c©nd aceste elemente de probŁ sunt dovedite, actus reus al 

violului este constituit ´n dreptul internaἪional. Cu toate acestea, ´n circumstanἪele speἪei, 

                                                             
51 R. Kolb, Ius in bello : Le droit international des conflits arm®s, Helbing & Lichtenhahn, Bruylant, 2003, p. 

214. 
52 F. Bouchet-Saulnier, Dictionnaire pratique du droit humanitaire, La D®couverte, Paris, 2006, p. 105. 
53 J.-M. Henckaerts, L. Doswald-Beck, Droit international humanitaire coutumier, vol.  I: R¯gles, Bruylant 

2006. 
54 ĂPrezenta CamerŁ de primŁ instanἪŁ face sŁ se observe cŁ nici un alt element ´n afarŁ de cele puse ´n evidenἪŁ 

nu poate fi extras din dreptul internaἪional convenἪional sau cutumiar, tot aἨa cum nu sunt de nici un ajutor nici 

principiile generale ale dreptului penal internaἪional sau ale dreptului internaἪionalò, ´n Cauza Furundzija, 

Camera de primŁ instanἪŁ, 10/12/1998, Ä 177. 
55

 Procurorul c/ Furundģija, cauza nÁ IT-95-17/1-T, Judecata, 10 decembrie 1998. 
56 Procurorul c/ Akayesu, cauza nÁ ICTR-96-4-T, Judecata, 2 septembrie 1998, par. 597. DefiniἪia elementelor 
constitutive ale violului a fost reluatŁ de Camera de primŁ instanἪŁ a TPII ´n cauza Procurorul c/ Delalic Ἠi 

consorἪii, cauza nr. IT-96-21-T, Judecata, 16 noiembrie 1998, par. 478 Ἠi 479. 
57 Procurorul c/ Furundģija, cauza nr. IT-95-17/1-T, Judecata, 10 decembrie 1998, par. 177. 
58 Ibidem, par. 185 (ĂdefiniἪia Furundģijaò). 
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Camera de primŁ instanἪŁ considerŁ cŁ este necesar sŁ precizeze maniera ´n care ´nἪelege ea 

paragraful ii) din definiἪia Furundģija. Ea considerŁ cŁ aceastŁ definiἪie, chiar dacŁ adaptatŁ 

circumstanἪelor speἪei, este mai strictŁ dec©t o cere dreptul internaἪional. Indic©nd cŁ actul de 

penetrare sexualŁ nu constituie un viol dec©t dacŁ este ´nsoἪit de utilizarea forἪei, a 

ameninἪŁrii cu forἪa sau constr©ngerea persoanei victimŁ sau a unui terἪ, definiἪia Furundģija 

trece sub tŁcere alἪi factori care ar face din penetrarea sexualŁ un act neconsensual Ἠi nedorit 

de victimŁ
59
. DupŁ cum s-a putut observa ´n cauza Furundģija, recursul la principiile generale 

ale dreptului, comune principalelor sisteme juridice ale lumii, permite, ´n absenἪa unor reguli 

de drept internaἪional convenἪional sau cutumiar ´n aceastŁ problemŁ, sŁ se degaje regulile 

internaἪionale pentru a determina circumstanἪele ´n care actele de penetrare sexualŁ mai sus 

definite constituie un viol.
60

 Valoarea acestor surse constŁ ´n faptul cŁ ele permit sŁ se izoleze 

Ăconcepte generale Ἠi instituἪii juridiceò care, dacŁ sunt comune unui larg evantai de sisteme 

juridice interne, sunt revelatoare pentru o anumitŁ tendinἪŁ internaἪionalŁ asupra unui punct 

de drept, put©ndu-se considera cŁ ea furnizeazŁ o bunŁ indicaἪie despre starea dreptului 

internaἪional ´n materie.  

Trec©nd ´n revistŁ principalele sisteme juridice interne, Camera de primŁ instanἪŁ nu 

cautŁ sŁ descopere o dispoziἪie juridicŁ precisŁ care ar fi fost adoptatŁ de majoritatea lor, ci sŁ 

determine dacŁ este posibil sŁ degaje, plec©nd de la examinarea generalŁ a acestor sisteme 

interne, anumite principii fundamentale sau, conform termenilor sentinἪei Furundģija, 

Ănumitorii comuniò
61

 care integreazŁ principiile ce trebuie adoptate ´ntr-un cadru 

internaἪional.  

S-a considerat, din analiza ´ntreprinsŁ, cŁ sistemele juridice examinate au ´n comun un 

principiu fundamental, acela cŁ penetrarea sexualŁ constituie un viol din momentul ´n care 

victima nu consimte la aceasta sau nu a dorit-o. AdevŁratul numitor comun al diverselor 

sisteme examinate ar fi un principiu mai larg Ἠi fundamental, care ar consta ´n sancἪionarea 

violŁrii autonomiei sexuale. Aceasta este violatŁ de fiecare datŁ c©nd victimei i se impune un 

act la care ea n-a consimἪit liber sau la care nu participŁ voluntar.  

Ċn lumina consideraἪiilor de mai sus, Camera de primŁ instanἪŁ a concluzionat cŁ ´n 

dreptul internaἪional elementul material al crimei de viol constŁ ´n: penetrarea sexualŁ, chiar 

Ἠi lejerŁ: a) a vaginului sau a anusului victimei de cŁtre penisul sau orice alt obiect utilizat de 

violator sau b) a gurii victimei de cŁtre penisul violatorului; ii) de utilizarea forἪei, a 

ameninἪŁrii cu forἪa sau a constr©ngerii contra victimei sau unei terἪe persoane. Elementul 

moral este constituit de intenἪia de a realiza aceastŁ penetrare sexualŁ Ἠi de faptul de a Ἠti cŁ 

ea se produce fŁrŁ consimἪŁm©ntul victimei.  

Prin dezvoltarea acestei practici a violului ca tehnicŁ de rŁzboi
62

 Ἠi ´n absenἪa unei 

definiἪii internaἪionale, judecŁtorii penali internaἪionali au trebuit sŁ precizeze, dupŁ cum am 

vŁzut, care comportamente constituiau un viol. Ċn cauza Furundzija, problema era dacŁ 

                                                             
59 Acuzarea, pun©nd accentul pe necesitatea de a dovedi Ăconstr©ngerea, forἪa sau ameninἪareaò ´n Memoriul sŁu 

final (par. 754), pare sŁ prefere Ἠi ea o definiἪie a violului mai restr©nsŁ dec©t o indicŁ sursele dreptului 

internaἪional examinate ´n acest proces. TotuἨi aceste argumente par sŁ perceapŁ pe nedrept lipsa 

consimἪŁm©ntului ca un fel de çelement suplimentarè sau de çfactor adiἪionalè mai degrabŁ dec©t ca pe un 

criteriu care acoperŁ evantaiul mai restr©ns al factorilor citaἪi (Vezi Memoriul final al Procurorului, par. 755 Ἠi 

760). DupŁ cum va arŁta Camera, ea nu cade de acord cu Acuzarea pentru a spune cŁ dreptul internaἪional 

impune proba utilizŁrii forἪei, a ameninἪŁrii sau a constr©ngerii.  
60 Procurorul c/ Furundģija, cauza nr. IT-95-17/1-T, Judecata, 10 decembrie 1998, par. 177. Vezi Ἠi Procurorul c/ 

Tadic, cauza nr. IT-94-1-A-R77, HotŁr©re relativŁ la afirmaἪiile de ultraj formulate ´mpotriva consiliului 

precedent, Milan Vujin, 31 ianuarie 2000, par. 15: ĂEste de altfel util sŁ se facŁ referire la principiile generale 
ale dreptului comune marilor sisteme juridice ale lumii, aἨa cum au fost ele dezvoltate Ἠi afirmate (eventual) ´n 

jurisprudenἪa internaἪionalŁò. 
61 Procurorul c/ Furundģija, cauza nr. IT-95-17/1-T, Judecata, 10 decembrie 1998, par. 178. 
62 X. Crettiez, Les formes de la violence, La D®couverte, 2008, p. 88.  
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penetrarea oralŁ forἪatŁ constituia un viol, av©nd ´n vedere cŁ ´n anumite ἪŁri persoana care 

fusese acuzatŁ de viol ´n aceastŁ cauzŁ nu putea fi urmŁritŁ dec©t pentru violenἪe sexuale.
63

 

Camera de primŁ instanἪŁ ´Ἠi justificŁ poziἪia prin faptul cŁ pentru victimŁ caracterul umilitor 

al penetrŁrii orale forἪate ´l egaleazŁ pe cel al penetrŁrii vaginale sau anale. Calificarea drept 

viol a actului respectiv este ´ndrŁzneaἪŁ Ἠi pare sŁ se sprijine mai degrabŁ pe consideraἪii etice 

dec©t pe unele cu adevŁrat juridice.  Pentru a asimila penetrarea oralŁ penetrŁrii vaginale sau 

anale judecŁtorul penal internaἪional utilizeazŁ ceea ce resimte victima. FŁc©nd apel la 

concepte vagi, pentru a extinde definiἪia violului, constat©nd cŁ Ăprincipiul fundamental al 

protejŁrii demnitŁἪii umane (é) militeazŁ ´n favoarea extinderii definiἪiei violuluiò
64

, 

judecŁtorul penal internaἪional se erijeazŁ ´n legiuitor, calific©nd drept viol un comportament 

care p©nŁ atunci nu era calificat ca atare.  

b. Extinderea jurisprudenѿialŁ a conѿinutului noѿiunii de ´ntreprindere 

criminalŁ comunŁ  

Crima de masŁ este o crimŁ extrem de complexŁ care diferŁ de una de drept comun 

prin grade de participare foarte diversificate, dreptul penal internaἪional dispun©nd de o paletŁ 

mult mai largŁ de comportamente criminale. RŁspunderea penalŁ individualŁ este abordatŁ ´n 

art. 7 din Statutul TPII ´n virtutea cŁruia Ăoricine a planificat, a incitat la comiterea, a ordonat, 

a comis sau a ajutat ´n orice alt fel Ἠi a ´ncurajat la planificarea, pregŁtirea sau executarea unei 

crime vizate la articolele 2-5 din prezentul statut este individual responsabil de respectiva 

crimŁò. Responsabilul ierarhic superior este responsabil tot ´n baza art. 7, trebuind sŁ se 

cunoascŁ cu exactitate responsabilitatea fiecŁruia ´n funcἪie de locul ocupat ´n lanἪul 

comandamentului. ExistŁ ´n cazul unei crime de masŁ o multitudine de persoane implicate, de 

la cel care ordonŁ crima, p©nŁ la cel care o comite concret, precum Ἠi o categorie de persoane 

care participŁ indirect la comiterea crimei respective.  

Ċn cauza Tadic, a trebuit sŁ se determine dacŁ acuzatul putea fi declarat responsabil de 

moartea a cinci persoane chiar dacŁ, personal, nu o omor©se pe niciuna dintre ele. Printr-o 

interpretare teleologicŁ a Statutului sŁu, Tribunalul considerŁ cŁ comiterea unei infracἪiuni 

poate lua forma unei ĂparticipŁri la realizarea unui proiect sau a unui scop comunò
65

. Cum 

TPII a fost creat pentru a judeca responsabilii violŁrilor grave ale dreptului internaἪional 

umanitar, este necesar ca toἪi responsabilii sŁ fie urmŁriἪi, cŁci dacŁ reprimarea s-ar limita la 

simplii executanἪi, obiectul Ἠi scopul Statutului n-ar mai fi ´ndeplinite. TPII considerŁ deci cŁ 

Ătoate persoanele implicate ´n violŁrile grave aduse dreptului internaἪional umanitar trebuie sŁ 

fie aduse ´n instanἪŁ, oricare ar fi maniera ´n care au comis aceste violŁri sau au participat la 

eleò
66
, dezvolt©nd astfel o noἪiune nouŁ, plec©nd de la constatarea cŁ Statutul Ănu exclude 

cazurile ´n care mai multe persoane care urmŁresc un scop comun se angajeazŁ ´n comiterea 

unui act criminal care este apoi executat fie concertat de aceste persoane, fie de c©Ἢiva 

membri ai acestui grup de persoaneò
67

.  

Av©nd ´n vedere cŁ majoritatea crimelor analizate Ănu constituie aplecarea unor 

indivizi izolaἪi spre comiterea unor acte criminale, ci reprezintŁ manifestarea unui 

comportament criminal colectivò
68
, noἪiunea de ´ntreprindere criminalŁ comunŁ ´i permite 

judecŁtorului penal internaἪional sŁ sancἪioneze ´n calitate de autori principali persoane care, 

altfel, doar ´n baza Statutului, n-ar fi putut fi condamnate dec©t pentru complicitate. 

Exercit©ndu-Ἠi cu aceastŁ ocazie puterea normativŁ, judecŁtorul penal internaἪional nu ezitŁ 

sŁ pronunἪe condamnarea lui Dusko Tadic ´n baza participŁrii la o ´ntreprindere criminalŁ 

                                                             
63

 Cauza Furundzija, Camera de primŁ instanἪŁ, 10/12/1998, Ä 184. 
64 Cauza Furundzija, Camera de primŁ instanἪŁ, 10/12/1998, Ä 184. 
65 Cauza Tadic, Camera de apel, 19/07/1999, Ä 188. 
66 Idem, Ä 190. 
67 Ibid. 
68 Idem Ä 191. 
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comunŁ, noἪiune iniἪial de origine jurisprudenἪialŁ
69
, larg utilizatŁ apoi de TPII care distinge 

diferite categorii de ´ntreprinderi criminale comune: ipoteza ´n care toἪi sunt coacuzaἪi Ἠi 

acἪioneazŁ concertat ´n acelaἨi scop criminal sau av©nd aceeaἨi intenἪie criminalŁ; problemele 

lagŁrelor de concentrare; cazurile ´n care unul dintre autori comite un act care, chiar dacŁ nu 

rezultŁ dintr-un scop comun, este totuἨi o consecinἪŁ naturalŁ Ἠi previzibilŁ a punerii ´n 

aplicare a acestuia. Prin dezvoltarea acestei noἪiuni care era absentŁ din Statutul sŁu, 

judecŁtorul penal internaἪional face operŁ pretorianŁ, ajung©nd sŁ depŁἨeascŁ modelul 

furnizat de dreptul internaἪional public.  

Concluzie 
Densitatea instrumentelor pe care le are judecŁtorul penal internaἪional la dispoziἪie 

favorizeazŁ aplecŁrile autonomiste ale acestuia, contextul normativ al intervenἪiei sale fiind 

propice dezvoltŁrii unei importante puteri pretoriene. Aplecarea judecŁtorului penal 

internaἪional spre crearea dreptului este amplificatŁ de caracterul puternic normativ al 

Statutelor jurisdicἪiilor penale internaἪionale, soclu normativ ce explicŁ ´n mare parte 

emergenἪa unei puteri pretoriene ´n dreptul penal internaἪional, judecŁtorul penal internaἪional 

neezit©nd sŁ le cizeleze ´n sensul care-i pare a fi conform vocaἪiei sale umanitare. Dar aceastŁ 

putere normativŁ nu este nelimitatŁ, principiul legalitŁἪii constituind una dintre cele mai 

importante limite ale puterii normative a judecŁtorului penal internaἪional. 
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Abstract: This study highlights the views outlined in the doctrine regarding the effects of the forum 
shopping phenomenon, generated by the multitude of international courts of law that have emerged in 

recent years, universal or regional courts of law, specialized in certain areas of competence. Also, the 

author's opinions on the effects of this phenomenon are presented herewith. 
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I. Perspectives on the forum shopping phenomenon  

At international community level, especially after 1990, there has been an increase in the 

number of international law courts, currently being able to identify more than 30 jurisdictions of 

a universal, regional, or subregional nature, with responsibilities largely specific to each. 

 

This multiplication represents the effect of the following realities: 

1. increasing the authority and action at international level of some non-state 

characters, who do not have the capacity as subjects of international law, especially in the 

economic field, but also in the sphere of human rights, humanitarian law, which become 

parties in judicial proceedings; 

2. the multiplication and variety of international relations that have generated 

the regulation by international law norms of new international relations in various sectors 

such as security, economy, environment, etc.; 

3. the need for enacting conflicts and divergences by expert courts in certain 

limited fields, but also the need to solve misunderstandings by jurisdictional courts that 

would know the aspects of certain territories; 

4. the requirement of the existence of a much faster solution within the 

international courts. 

Both recourse to arbitration and recourse to international courts have both benefits and 

shortcomings, but at international level, the justice implemented through courts or arbitral 

tribunals is defined by consensus; the parties in conflict are practically allowed the right to 

express their will to appeal to a court or an arbitral tribunal for its resolution. 

The increase in the number of international courts has generated a low level of coherence 

of the international jurisdictional system, with problematic effects on public international law.
1
 

This difficulty is manifested by the fact that several jurisdictions may have the authority to 

resolve the same case. 

                                                             
1 Bogdan Aurescu, Sistemul jurisdicἪiilor internaἪionale / International jurisdiction system, 2nd edition, C.H. Beck 

Publishing House, Bucharest 2013, p.342 
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This authority overlap has as essential effect the forum shopping phenomenon, which 

translates into a selective choice of that jurisdiction which the parties consider most appropriate 

to them, in relation to various aspects among which we mention: the length of proceedings, the 

prestige of the court and the reputation of the judges, the presence of an effective system for 

monitoring the execution of enforcement decisions in situations where the ruled decisions are 

violated, etc.
2
 

  

II. Views on forum shopping phenomenon and its effects outlined in the doctrine 

 

Different opinions have emerged on the forum shopping phenomenon. Some specialists 

have highlighted especially its harmful consequences, i.e.: 

- creating the conditions for a possible great division of international law by 

the fact that separate courts with competing competencies would render decisions that 

would differently apply the same rules of law. Thus, in the view presented above, the 

international order would be endangered and disorganization in international relations 

would be favored; 

- the risk that some such courts would render the decisions in such a way as 

to stimulate an increase in their number of cases to the detriment of the objective 

treatment of the act of justice
3
. 

Other specialists have highlighted the positive aspects that this shopping phenomenon 

forum would have, represented by the following: 

- any established court would contribute, through its decisions, to the 

extension of the power of international law over the relations between its subjects; 

- the current number of international courts is not extremely large as 

compared to the number of disputes which, in international relations, abscond from any 

judgement; 

- the forum shopping phenomenon could support the rules of international 

law by multiplying the ways to achieve the desired consistency; 

- by increasing the number of international courts, maybe especially the 

states and other subjects of international law would give up the relentless drive to Avoid 

the rules of this law to pursue interests on their foreign policy agenda. 

  

III. Conclusions and personal opinions on the forum shopping phenomenon 

 

The fulfillment by international law of the international relationôs systematizing function 

is largely supported by international jurisdictions.
4
 

In our opinion, we do not believe that the emergence of many international courts 

specialized in various regional and/or universal fields impedes the observance and 

implementation of real and correct rules of public international law but, perhaps, on the contrary, 

it could more surely achieve the act of international justice, precisely due to the training and 

specialization on distinct fields of the relations taking shape and evolving at the international 

level as well. 

                                                             
2 Idem, p.343 
3 Idem, p.344, G. Gaja, The Statute of the International Court of Justice - A Commentary, Oxford University Press, 

London 2006, pp. 543-544 
4 B.Aurescu, op. cit., p.3 
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We believe that the large number of international courts should not impede the logic of 

the international judicial system. At the very least, we believe that the criteria - on which the 

selection of professionals who are to ensure in these courts the correct observance and 

application of the rules of international law is based - remove or should remove any lack of 

professionalism that could generate rulings that would go against the real purpose of these 

norms. At the same time, we believe that the existence of specialized courts in certain areas is a 

beneficial one, as this ensures a guarantee that no dispute will be resolved by a court in which 

there is certainty in the correct understanding and interpretation of specific aspects and with 

regional or local characters. 

We consider that, at the actual level of the specialists who are part of this system of 

international jurisdictions, there is also this opinion on the benefit of jurisdictions specialized in 

certain fields. In this regard, we give as an example only the opinion officially presented by the 

Regional Coordinator for Europe, as a representative of the Coalition for the International 

Criminal Court, which underlined in the context of the discussion on the establishment of an 

International Criminal Court against Terrorism that it supports the establishment of such a Court, 

as it is beneficial and necessary for the International Criminal Court to strengthen its jurisdiction 

only in matters of war crimes and crimes against humanity and genocide.
5
 In the opinion of the 

senior official, it is better that the sphere of competence of the International Criminal Court 

remains limited to the specified crimes and a separate, independent international court should be 

set up for the severe terrorism crime. 

Regarding the possible negative effects manifested by the creation of a state of danger on 

international public policy by passing judgments which could apply differently the same rules of 

international law, we do not see this fear as well-founded, as levers can be found for to prevent 

this. In fact, even today, there may be different interpretations of international law aspects in the 

same international courts or tribunals. This is even though, as it has been pointed out in the 

doctrine, in general, international courts retain the right to decide the practice they will 

strengthen according to the casuistry. However, the rule of the Anglo-Saxon system of judicial 

precedent is not formally used
6
. 

Moreover, we believe that the right of the parties in a dispute to decide by mutual 

agreement on how they wish to resolve it, and to choose, implicitly, the law or arbitral court for 

this is recognized at international law level. The very emergence of the rules of international law 

is based on the agreement of the will of the states. 

Another beneficial element in our opinion, which makes possible, we believe, to 

eliminate the risk of fragmenting the international law rules following the issuance of 

contradictory or competing judgments would be that currently the courts introduce in their 

bylaw certain rules such as: 

- the rule of exclusive competence for certain distinct areas; for example, 

the Court of Justice of the European Union, or the Central American Court of Justice, 

which recognizes the exclusive competence of the Inter-American Court of Human 

Rights in matters of human rights; 

- the rule of res judicata and the rule not to judge the conflicts for which a 

solution has already been settled, as, for example, the Court of Conciliation and 

Arbitration of the Organization for Security and Cooperation in Europe does not settle 

                                                             
5 www.caleaeuropeana.ro, curtea-internationala-pentru-combaterea-terorismului, 3.09.2015 
6 B. Aurescu, op. cit., p.5 
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disputes for which a settlement mechanism has been set up, or for which another court 

has previously ruled
7
. 
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Abstract: As academics nowadays, we train our learnersô skills for the future world of work where they will 

have ten to fifteen different jobs in their careers by the time they retire. Hence the employment market is a 
new and challenging environment for professors and their students alike, therefore practise is needed for a 

core group of abilities that enhance our graduatesô employability. Our trainees will step into adequate 

participantsô roles in interviews, which will determine all actions during the job selection process alongside 

with the type of language to be used. Mature handling of content & emotions is required, as interviewers and 
interviewees may share a common purpose, but they have specific goals and their own specific agenda. In a 

job interview, both categories focus on finding out whether the candidate and the job are well matched. The 

interviewer will be looking for the most able and suitable applicant, whereas the interviewee will be trying 
convince the board that s/he is the best choice. Selection criteria vary across jobs and from employer to 

employer. To prepare for future employment, student candidates should research the job profile and the 

company, practising answers via role-play, so as to convey the image of productive team-members in the 

prospective workplace. To enhance graduatesô employability skills, seminar scenarios centre on questions 
based on candidatesô CVs (work experience, education and extra-curricular activities), and on the job 

description features, aiming at training students within the framework of new interaction modalities, such as 

group interviews, and virtual or videoconference interviews. 

 
Keywords: studentsô employability, job interview strategies and skills, didactic role-play, global job market 

 

 

Interview strategies have significantly evolved recently, in point of structure and the media 

used. While most still are the standard face-to-face type, technological advancements have made it 

possible for employers and applicants to quickly connect by phone, videoconference, and even 

virtual job fairs. The pandemic has accelerated new approaches to this task by HR managers. 

 An adequately drafted CV brings the candidate to the next step, which is a phone interview. 

This telephone screening pre-qualifies the applicant for the opening stage of selection and it takes 

place with a company recruiter or a HR staffer. Here follow certain tips that candidates find useful:  

¶ Use clear/loud/confident voice, suggestive intonation. 

Å As the interviewer cannot read body language, verbalization of thoughts is important.  

Å Discussion flows by implementing adequate speech patterns.  

Å Minimize distractions; conduct the call from a quiet setting and use a landline (which is more 

reliable than a mobile phone), disabling the call-waiting function.  

Å CV, cover letter, and company research should be kept at hand, together with a bulleted list of 

speaking points or questions; pen and pad must also be available for taking notes.  

Action steps to take during the phone screen, to help move forward to the face-to-face interview:  

1.  Self branding, to instantly stand out: the best way is to develop a personal branding statement, a 

short sentence describing personal profile, strengths, and the major benefit offered to employers. 

It must be memorable, focused, and specific in point of budget.  

2.  Enthusiasm: positive attitudes and beliefs of being a valuable candidate for the job are essential 

in oneôs own marketing efforts.  

3. Careful listening/answering: employers/recruiters often complain that candidates do not answer 

the questions being asked. Trying to anticipate and the absence of visual cues always increase 

the difficulty of self-correcting and rephrasing the applicantôs points.  
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4.  Mention target company achievements: product ranges, good management, efficient marketing.  

5.  At the end of the phone interview, ask about scheduling a face-to-face interview.  

The videoconference interview seems difficult for young candidates as they struggle with 

the formal/informal dichotomy. To be interviewed on camera is intimidating, so rehearsal by doing 

a trial run proves useful. The mock interview should be recorded and studied for improvement areas 

(eye movement, good posture, neutral background, and the candidate as focal point by clearing the 

stage). Video interviews are conducted at videoconference sites, the recruiter's workplace or the 

employerôs satellite office. If it takes place at home, a well-lit, professional-looking setting must be 

chosen, and computer web-cam & microphone should be checked in advance for proper 

functioning.  

The virtual interview requires wearing appropriate avatar apparel; the avatar is a computer-

generated icon created to represent the candidate online, so, when attending a virtual job fair on 

Second Life (a popular online community), the avatar must look professional, not entertaining. 

Messages should be carefully written, proofread, focused on accuracy not speed, and free of cyber 

slang and emoticons. Hiring managers will likely forgive a typo, but grammatical errors cause them 

to question the applicantôs skills and attention to detail.  

A group interview may be demanding, but it offers the candidate clear insight into what 

working with those people in that firm would be like. In such interviews the applicant is additionally 

pressured by a team of new potential colleagues. Companies round up interviewers & interviewees 

at once for the sake of efficiency. The key concept here is teamwork and they also want to assess 

candidatesô performance in a group alongside with their networking skills. It may be very formal, 

with a script containing a set of questions, or it could be a conversation between the applicant and 

the others in the room. Such interviews call for extra skills, efforts and actions, in order to succeed:  

Å Establish a connection, addressing the interlocutors by name and keeping eye contact.  

Å Preparation performed by finding a list of the people present (clues about their specific areas 

of expertise and about the company hierarchy), by searching key points regarding the firm, 

and by outlining personal achievements, so as to best fit the job requirements. 

Å Avoid favourites: it is dangerous to guess whose opinion matters most in the hiring decision.  

Å Show facilitating attitudes towards hesitating people (invite them to join the discussion, ask 

for clarifications, additional remarks/questions thus taking partial control over the 

interview).  

Å Diplomatic & tactful attitude in disagreements, using the constructive points in othersô 

views.  

Å Avoid relaxation: in interviews, a casual atmosphere prevents best results. Interviewers may 

seem informal, but they will vote on hiring afterwards. 

 There are no good or bad answers in a job interview: all answers are relevant as they show 

the reasoning steps and the speed of adapting to all situations. Candidatesô answers show motivation 

and illustrate individual attitudes towards work, progress, and team efforts. By selecting applicants 

not only on basis of documents or official records, but also, and mainly, on interviews, employers 

get to know as much as possible about their potential employeesô experience, personality and goals.  

 An interview preparation checklist for candidates will include answers to the following: 

1. What exactly do I know about the company?  

2. What do I know about this job and position?  

3. Do I know about the interviewers/selection process?  

4. What is my thirty words self-presentation?  

5. What are my strengths versus other candidatesô?  

6. Which of my achievements may be of interest for the interviewers/company progress?  

7. Which are the weak points in my application and how can I overcome such difficulties?  

8. Possible/advisable questions for me to ask.  

9. Identification of best references for the position.  

10. What image about myself do I want to project?  
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Here follow useful suggestions for the whole length of the job interview, to help young graduates 

highlight their relevant contributions. First impressions are key in the hiring process. Executives say 

they form an opinion within ten minutes, despite spending about an hour in the actual interview.  

¶ Before the interview: an accomplishment CV, not a job-description resume should be 

submitted. Most applicants write the latter, listing not only what they did, but what anyone 

would have done. Potential employers are interested in unique/special/distinctive features in the 

candidateôs activity, its scope and results.  

¶ Ways of presenting previous personal interactions with authority representatives should be 

outlined in advance (managers/team leaders, tasks performed liking/disliking people involved 

and situations when personal work was criticized or praised).  

¶ Research on company products and services has to be done. Job descriptions should be studied 

carefully because they generate interview questions. Interviewers quickly eliminate candidates 

who do not possess the basic and easily available information.  

¶ Body language, appearance and overall demeanour should be previously assessed by someone 

close. Also, relevant answers to anticipated questions must be practised.  

¶ Attire must be selected according to the work-place culture (professional, denoting prosperity, 

not assuming visibility only from the shoulders up). The interview is the candidatesô opportunity 

to show their talent, and maintaining proper appearance will ensure exclusive focus on abilities.  

¶ The briefcase for the interview will contain the advertisement, the invitation to the interview, 

updated CV copies, relevant references, the cover letter, favourable materials on the company 

and significant samples of previous work.  

¶ Early arrival to the interview location.  

¶ During the interview: basic etiquette rules are to be observed; avoid being as informal as the 

interviewer, because they are in their own environment, but the candidate is a guest.  

¶ Proactive/constructive attitudes, adapting personal speech to the audience and avoiding popular 

culture attitudes (slang, bored or aggressive postures). The right attitude is confident enthusiasm, 

with body language consistent with it; eye contact and nodding in agreement show engagement.  

¶ The candidate should not try to outwit or outguess the interviewer, as it is not a battle of wits.  

¶ Interviews mean asking the candidate questions that require complex answers, giving reasons 

for actions & decisions. Most companies conduct behavioural interviews, being more interested 

in how and why as opposed to what. They want to see personal approaches and motivation.  

¶ Personal data overload or overstating qualifications and achievements will not bring advantages.  

¶ Specific achievements are supported by examples, proving that the candidate is an asset for the 

firm. Text markers clarify the applicantôs logical argument, and the use of dynamic verbs 

(verify, achieve, design, develop, implement, improve) will indicate an active and dedicated 

employee.  

¶ Direct/indirect questions on personal teamwork skills must be expected (contribution to the most 

challenging project & outcomes; explanation for roles generally assumed in a team; description 

of challenging work environments; presentation of a case solved mainly by co-operation).  

¶ Taking time to compose personal thoughts before answering a complex question is good advice. 

If the candidate does not know the answer, s/he should not fake it, but instead ask for additional 

explanations or details required by a relevant response.  

¶ Disparaging previous employers/colleagues is useless and lowers the applicant.  

¶ Interviewers do not assess an applicant solely on content; they also note how answers are 

formulated, for evaluating thinking processes, creativity and personal problem solving 

strategies.  

¶ Using humour is an effective way to answer a strange/trap/confusing question, but using jokes 

often means not taking matters seriously.  

¶ Even if the interview is not going well, candidates should not give up. HR may have a different 

opinion about the success of the meeting, or may know of other openings in the firm.  

¶ After the interview follow up. Thank-you notes are short and positive, delivered by mail/e-mail. 

Candidates sending thank-you notes prove to be truly interested in the opportunity. This simple 
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gesture can distinguish one applicant over another, as it is a means to re-state the skills and 

expertise they would bring to the organization, and address any outstanding concerns remaining 

from the interview. According to surveys, about 85% of executives say that a post-interview 

thank-you note has had some influence on the hiring decision. Recap the major assets you would 

like them to remember about you. Correct issues that might have been misunderstood. Only few 

participants in interviews send thank-you notes that best fit the culture of the organization. 

 Interviewing is a learnt skill, and there are no second chances to make an excellent first 

impression. The candidate must look calm and confident, proving to know that s/he can do the job. 

Any desperate approach impedes on competence and confidence. Here are certain strategies to 

enhance interview skills by didactic role-play: 

Å Practise nonverbal communication and show confidence: stand straight, make eye contact, connect 

with a firm handshake. The first nonverbal impression is a good start/a quick end to the interview.  

Å Dress for the job and company. Todayôs casual dress codes, seen in interviewers, do not apply to 

candidates. It is important to wear formal clothes and be well-groomed. The attire depends on the 

company culture & position envisaged, so find the company dress code before the interview.  

Å Listen. From the beginning, directly or indirectly, the interviewer gives information, so, unless you 

pay attention, you miss key opportunities. Good communication skills mean listening and showing 

you heard what was said. Observe your interviewer, and match that style and pace.  

Å Do not talk too much. Telling the interviewer more than s/he needs to know is a mistake. If you 

have not prepared in advance, you may digress, talking yourself out of the job. Instead, meet the 

job posting requirements, match own skills to the position, and relate only that information.  

Å Avoid being too familiar. The interview is a professional meeting to talk business in a formal style. 

The applicantôs level of familiarity should reflect the interviewerôs. It is important to bring energy 

and enthusiasm and ask questions, but do not overstep your place as a candidate looking for a job. 

Å Use adequate, professional language during the interview; be aware that any inappropriate slang or 

references to age/race/religion/politics/sexual orientation end interviews unfavourably right then.  

Å Answer the questions with examples, to provide samples of past behaviour and prove your skills. 

Å Adequate attitudes play a key role in interview success. There is a fine line between confidence, 

modesty, and professionalism. Overconfidence is as bad, if not worse, as being too reserved.  

 Before the interview ends, the interviewer should inform candidates on all organizationôs 

follow-up procedures: from whom (same interviewer or someone else), by what means (phone, e-

mail), and when the applicant will hear from the firm again. If the interviewer does not mention it, 

and you do not ask, use your follow-up/thank-you letter to ask. If more than a week has passed 

beyond the date when you were told you would hear from the employer, call or e-mail to politely 

inquire about the status of the organizationôs decision-making process. A polite inquiry shows that 

you are still interested in the position so the employer may give a response. In the inquiry, mention 

the following: the name of the person who interviewed you, the time and place of the interview, the 

position for which you are applying (if known), and ask about the status of your application.  

 Preparing for a job interview to meet the roles includes brainstorming questions likely to 

emerge in interviews and practising them by didactic role-play will help obtain better performance. 

The employer wants to know if you are the best candidate for the job, so the question underlying 

every other question is: óWhy should we hire you?ô thus assessing your personality, attitude towards 

work, and suitability for the job. Many employers ask questions based on your resume. They may 

appear to structure the questions on your report of work experience, education and extra-curricular 

activities, or their criteria for the job. Certain questions seem simple but they are actually designed 

to give you an opportunity to show yourself in a positive light. Avoid giving short, obvious answers 

and take this opportunity to talk. Make sure that your answer is relevant, interesting, and allows you 

to show your strengths. Answers should not sound as if prepared in advance and should be delivered 

naturally and convincingly. In interviews, candidates sometimes come across situations where they 

are lost for words. Apart from anticipating general & job specific questions, graduates must develop 

strategies for handling difficult or unexpected questions.  
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 At the end of interviews, interviewers usually invite candidates to ask questions. Prepare 

questions adequate to the job. This is not the time to clarify job requirements and salary; it could be 

done later if you are actually offered the job. Be polite and do not seem critical of the company. If 

you cannot think of a question, politely decline to ask any. Asking questions shows active interest in 

how you fit into the organization. Your focus is on job duties, expectations, and management or 

communication styles. Watch their interactions with each other and ask yourself if you like to work 

with these people, if you can fit in, and if the job challenges you. Use this meeting to decide if you 

like the job, should they offer it to you.  

 The language the candidate uses in a job interview makes an impression on the interviewer: 

Å Choice of words: the same information can be presented in a positive or negative way e.g., I am 

keen to acquire new skills to apply to the job vs. I donôt know how to do that so I need training. 

The former is more likely to create a favourable impression than the latter. When preparing 

answers, think carefully about the impact your choice of words will have.  

Å Verb tenses: the wrong tense can be confusing or it can create a false impression. When making a 

statement, it is important for the employer to understand whether what you are describing is:  

Å Actions you did in the past but are no longer doing (past tense)  

Å Activities you did in the past and are still doing now (present perfect tense)  

Å Arrangements you are doing now and intend to do in the future (present 

continuous)  

Å Routines you have (present tense)  

Å Plans you intend to fulfil (future tense)  

 A job interview is a bilateral communication where the applicant and the employer will be 

making sales pitches. Attend this meeting knowing what you have to offer, and make a short list of 

your strengths, especially the ones you know will interest that particular manager. Practice telling at 

least 3 statements that illustrate your strengths in PAR format (Problem, Action, Result), practised 

by didactic role-play in foreign language seminars.  

 Create a portfolio of your work: if you have samples that demonstrate relevant skills, bring 

them to the interview in a briefcase. When the appropriate question is asked, refer to your samples 

as a way of illustrating your talent. The act of showing tangible results will change the pace of the 

dialogue and make a memorable impression about your achievements. Do not bring a sample if it is 

larger than what you can carry in one hand or more elaborate than what can be taken out of its case 

and presented in 10 seconds or less, because your portfolio should make you look good, not clumsy. 

 Various state and local laws regulate the questions a prospective employer may ask the job 

candidate. Hoping to mitigate hiring discrimination, governments have stepped into the interview 

room and stated that, before the job offer, it is illegal for an interviewer to ask direct questions on 

issues that could lead to discrimination: gender, sexual preference, health, marital status, children, 

family planning, religion, and political opinions. Employersô questions must be related to that job: 

óWhat do I need to know to decide if this person can perform the functions of this position?ô.  

 If asked an illegal question, the applicant has options:  

Å Answer the question, if you wish. However, if you choose to answer an illegal question, remember 

that you provide information that is not related to the job; in fact, you might be giving the wrong 

answer, which could harm your chances of getting the job.  

Å Refuse to answer the question, it is your right. Unfortunately, depending on how you phrase your 

refusal, you run the risk of appearing uncooperative or confrontational ï hardly the ideal candidate.  

Å Examine the question for its intent and respond with the answer that applies to the job. Figure out 

whether it is to your advantage to respond honestly or to hedge the issue. If you do not want to 

answer the question, do not accuse the interviewer. Instead, take time to understand what is behind 

the question: if asked whether you have kids, the employer may be worried that you could be 

distracted from work; in that case, you answer óI believe you are concerned about my attendance on 

the job. Let me assure you that my personal life will not interfere with my work.ô or óI can meet the 

travel and work schedule that this job requires.ô One cannot be discriminated by native tongue, but 

it is relevant for the job if one fluently reads/speaks/writes in the required language for proper task 
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performance. One cannot be discriminated by marital status, but can be asked about willingness to 

relocate or travel for the job, as well as about being able and willing to work overtime if necessary, 

assuming it is required of all applicants. One cannot be discriminated by clubs/social organizations 

one selects, but the professional and trade groups one belongs to may be relevant for the position or 

ability to perform the job. One cannot be discriminated for physical appearance or disabilities, but 

one must meet the minimum standards essential for the safe performance of the job.  

 Didactic role-plays enforce the job interview skills that enhance studentsô employability and 

self-confidence. Any candidate should review the CV before sending it to be sure it does not contain 

issues that might trigger unwanted conversations. Applicants can make a list of questions they are 

afraid of, and practise answering them in positive ways. Facts to get before the interview include 

key people in the organization, major products/services, number of sales and employees, branches/ 

locations, company structure, its competitors, and view on the firm by competition, clients, 

suppliers, as well as the latest news reports on the company or on local or national news that may 

affect the company. Non-verbal communication speaks volumes: you need a confident handshake, 

with the right amount of tension in your grip; eye contact builds rapport, so maintain eye contact 

when you are talking and when your interviewer is talking; keep good posture that shows you are 

alert & focused; avoid negative body language: do not cross your arms over the chest, never clench 

fists, do not clutch the purse tightly, and do not indicate insecurity, hostility, or resistance to change. 

Shift your interview from interrogation to dialogue. Once in a while answer a question by saying 

what somebody else has said about you: óMy supervisor always used to say that I am the one people 

need around when itôs time to launch a product.ô Delay the salary discussion/expectations until you 

fully understand what is entailed in the job and you have had time to think about what is fair.  

Mistakes emerging in didactic role-plays that need further practice so as to be corrected:  

1. Not knowing personal objectives. Candidates should demonstrate they are a good choice for the 

company, and assess if the job is adequate for their professional career (not just asking for a job).  

2. Being too needy  

3. Inadequate nonverbal communication  

4. Compromising position: applicants in interviews are interviewersô equals, not subordinates. 

5. The answers-only routine. An interview is a conversation, not a list of brief answers.  

6. Familiarity: interviews are professional business meetings and should be dealt with accordingly.  

7. Digressions: silence should not be filled up with unnecessary talk. Candidatesô stories should be 

60-90 seconds long, with a relevant point.  

8. Making assumptions. Effective interviewing is collecting information in real time, taking good 

notes, and responding to the given facts, not guessing, but asking for clarifications if necessary.  

9.  Getting emotional: when emotions emerge, failure follows, so keep a calm, open-minded 

attitude.  

10. Not asking specific questions: have a list of several questions you prepared beforehand, about 

the company, position, employees. They should begin with what, how, why, and simple yes/no 

questions are to be avoided. Interviewers are not impressed by applicants with no questions.  

11. Do not copy movie clich®s: chewing gum, smoking, wearing casual clothes, Bluetooth 

earpieces, sunglasses, showing bored attitudes, asking for compensations/benefits or overstating 

own skills, 

      yawning or slouching, giggling, repeating óyou knowô, ólikeô, óI guessô, and óumô, bringing along 

a friend/family member, name-dropping or bragging or sounding like a know-it-all.  

12. Do not leave your cell phone on. Do not take phone calls or text during an interview.  

13. Do not arrive too early or too late  

14. Failing to research the employer in advance.  

15. Failing to demonstrate enthusiasm.  

16. Failing to explain how your skills apply to the job; why you are a valuable asset for the firm.  

15. Failing to remember what you wrote on your own CV.  
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17. Failing to adapt to formal circumstances: falsely/exaggeratedly modest, not making eye contact 

or staring, taking a seat before the interviewer does, checking the time, complaining, becoming 

angry or defensive, interrupting your interviewer. 

18. Sounding rehearsed. 

19. Talking more than half the time.  

20. Neglecting to match the communication style of your interviewer.  

21. Over-explaining why you lost your last job.  

22. Over-sharing. 

23. Failing to ask for the job. 

The salary is a difficult negotiation and money (as salary, bonuses, compensations, stock-

options, investing, benefits, and courses) is not the main topic of the discussion. Most common 

errors are mentioning salary too soon and stating specific numbers. The employer should know that 

the applicant is looking for a market-competitive salary, and that the entire compensation package is 

being considered. Honesty and accuracy are needed, not changing numbers through the interview 

process, or rounding up the current/past salary. Candidates tend to forget about the total package of 

compensations and focus exclusively on the basic salary as the determining factor in deciding to 

accept/reject an offer, but there are other items to consider, such as benefits, short and long-term 

career growth, personal satisfaction, the culture of the organization, company philosophy, company 

size or reputation, and the work/life balance. Applicants think they will get a significant increase in 

salary just because they move on to a new role. While in some cases it may be true, the reality is 

that a new opportunity does not guarantee new fortunes. Concentrating on personal career goals 

should be the priority, not the money. The offer should contain a fair compensation package, based 

on the candidateôs skills and the organizationôs needs. Telling the truth from the beginning sets the 

tone for the relationship with the hiring manager or recruiter.  

As academics nowadays, we train our learnersô skills for the future world of work where 

they will have 10-15 different jobs in their careers by the time they retire. Hence the employment 

market has become a challenging environment for professors and their students alike; therefore 

practise is needed for a core group of abilities that enhance our graduatesô employability. Our 

trainees will step into new roles in interviews, which will determine all actions in the job selection 

process alongside with the type of language to be used. Mature handling of content and emotions is 

required, as interviewers and interviewees may share a common purpose, but they have specific 

goals and their own specific agenda. In a job interview, both categories focus on finding out 

whether the candidate and the job are well matched. 
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Abstract: Job interviews surprise, confuse, and purposefully provoke the candidates. This attitude is not to be 

taken personally, as it is meant to reveal true selves and basic reactions, which are assessed in point of 
suitability for the job by the board of interviewers. The aim is to see if the applicant is self-possessed, logical, 

objective, balanced, and creative. Asking questions during the job interview will not only make the applicant 

appear more committed as a candidate, but it will also give better insight into both the challenges and 

opportunities that may lie ahead in that position. On the current job market it is no longer enough to be 
qualified. Further requirements need to be met. The best candidate profile will unite features from the best-

prepared applicant, with characteristics of the most self-aware and the most intellectually curious candidate 

for illustrating personal professional background; such people are prepared to transform their strengths in 
benefits for the company they are applying for. Employers are impressed by interviewees who have excellent 

communication skills, good self management habits, and relevant work experience. They need trustworthy 

new hires that can move right in, get along with fellow co-workers, and get the job done without having to be 

instructed and guided through it at each step. Applicants should show strong work ethics, honesty and 
integrity, teamwork skills, interpersonal abilities, inner motivation and initiative, flexibility and adaptability 

 
Keywords: best candidate profile, interviewing strategy, job interview questions bank, global job market 

 

 

 The best candidate is the one who has prepared professional references, who expresses a 

positive attitude, adapts the speech to the audience, gives specific examples for illustrating personal 

professional background, and is prepared to transform his strengths in benefits for the company he 

is applying for. Techniques of addressing others, of expressing personal points of view, strategies 

for solving problems, displaying work experience and conducting dialogues can be learnt and 

practised, therefore the success of an interview lies in preparation, in constructive self criticism and 

in constantly monitoring the personal progress. Interlocutors generally tend to be tolerant towards 

certain foreign language errors but when it comes to mistakes in meaning, in formal speech while 

addressing the others, or in complying with the culture-bound traditions and standards of politeness, 

the dialogue ceases. The best candidate profile includes the following features: 

Å The best-prepared candidate is the applicant who invested most pre-interview time in learning 

about the employer; s/he has a big advantage over the others. It is useful to know which business 

issues the company is up against (e.g. aging clients, faulty infrastructure, or global competition), 

so as to be ready to talk about personal input in those areas.  

Å The most self-aware candidate is frank about own areas of proficiency and equally earnest about 

subjects where s/he lacks knowledge, but is eager to learn. This profile is the total opposite of the 

annoying candidate who is an expert in all possible subjects.  

Å The most intellectually curious candidate will become the permanently running engine of the team. 

Hence interviewers seek smart answers to insightful business questions on current trends in the 

industry and on the competitionôs impact over next quarterôs activity results. Hireable applicants 

will thoughtfully answer questions about the job and the organization.  

 Qualities to reveal and illustrate in a job interview include the following: ambitious, polite, 

dynamic, motivated, tactful, well trained, enthusiastic, able communicator, professionally 

competent, energetic, organized, reliable, diligent, goal oriented, resourceful, and self confident.  



I.Boldea, C. Sigmirean, D-M Buda (Ed.), Reading Multiculturalism. Human and Social Perspectives 

 

33 

Arhipelag XXI Press, 2021 

 There are multiple strategies of answering job interview questions so as to convince the 

potential employer of the above-mentioned qualities. We hereby enumerate the most widely used 

alongside with the most successful ones: óWe need technical and interpersonal competence, proved 

in internship or co-operation experience.ô óStudents who have completed cooperative education 

assignments generally answer the question best because they know what working for a company 

entails.ô óI have difficulty with this thing, and these are the strategies I use to get around it. Iôm not 

the most organized of individuals, so I answer calls right away. Iôm aware of the problem and I have 

strategies to deal with it.ô óI am sensitive to the needs of others, so I can influence them, I do not 

avoid them.ô Most business and technical disciplines are teamwork professions and require getting 

along with other people as well as motivating them. In answering such questions make sure you:  

Å list the top three requirements of the job from a personal perspective, revealing your strong points  

Å summarize personal skills and experience matching the job description  

Å end by stating interest in the organization  

Å show willingness to go the extra mile  

Å attach money value to personal evidence of work  

Å explain personal ideas (if any) for improving the product/new process relevant to the position 

 There are a few key interview answers that employers need to hear. Most inexperienced 

candidates tend to think that the job interview is a competition to outwit the interviewer. The reality 

is that employers have neither the time nor inclination to play games, especially when hiring. The 

interviewer is not trying to outguess the applicant; he is trying to assess the answers to six key 

questions:  

1. Do you have the skills to do the job? The employer must first determine whether the candidate 

has the necessary hard skills for the position, e.g., the programming knowledge for a database 

administration job. By probing into what the candidate has done in the past, an interviewer can 

tap into such skills. S/he is also looking for key soft skills to succeed in the job and in the 

organization, such as the ability to work well on teams. 

2. Do you fit? The organizationôs first thought is about potentially fitting in a certain department. 

It means the interviewer is trying to pinpoint not only whether the candidate matches up well 

with the company activities but also whether s/he will complement co-workersô talents.  

3. Do you understand the company and its purpose? If the organization suits your career goals, 

you will naturally be motivated to do good work there and stay longer with the firm.  

4. How do you stack up against the competition? You are evaluated in relation to other candidates 

for the job, so the interviewer will constantly be comparing your performance to the othersô.  

5. Do you have the right mind-set for the job/firm? The interviewer needs a can-do type of 

attitude, someone who wants to be challenged and is internally motivated to do well. 

Employers cannot train for this essential trait. Without it, the employee will be a low-

performer.  

6. Do you really want the job? Most employers understand that certain candidates just explore 

their options, while others use the interview with a company they do not care about to perfect 

their interview skills. Therefore the applicants have to prove they really want the job. 

 A job interview is a bilateral communication where the candidate and the employer will be 

making sales pitches. Attend this meeting knowing what you have to offer, and make a short list of 

your strengths, especially the ones that will be of interest to this particular manager. The interview 

is likely to last 20-30 minutes. In that time, the interviewer will try to learn the following: the level 

of your experience and skills, your willingness and ability to learn, a sense of your personality, 

professionalism, and commitment, and an indication of how you would fit into the organization. 

There are two styles of interviewing: traditional and behaviour-based. Traditional questions are 

direct and tend to give the interviewee the sense that s/he is being tested, as if there are right and 

wrong answers. Traditional questions might be like these: Why do you want to hold this position? 

Aside from money, what will you gain from having this job? What motivates you to excel? 

Behaviour-based questions invite the applicant to tell a story. The theory is that by hearing about a 

job seekerôs past behaviour, the employer can predict his future behaviour. Here are some examples:  
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What accomplishment are you particularly proud of? When did you handle conflict with your boss, 

colleagues, or subordinates? Tell me about it. Tell me about a situation that demonstrates your work 

habits. Describe a time when you and your superior were in conflict and how it was resolved. Give 

behaviour-based answers whenever possible. Even when asked traditional questions, take every 

opportunity to tell a short story about one of your accomplishments, a scenario that demonstrates 

your style of work, or an example of your skills in action. Your behaviour-based answers will make 

your interview more memorable and more meaningful.  

 For practice in answering traditional and behaviour-based questions, here are some interview 

questions that might be asked of an applicant going for a position at any level in an organization.  

1. Could you please tell me about yourself? Although this topic is broad, keep your answer focused 

and relevant to the job youôre applying for. Mention the top three aspects of your experience, skills, 

interests, and personality that make you a qualified candidate for the job. 

2. What are your long- & short-term career goals? The interviewer is trying to understand why you 

want this job and how long you are going to hold that position. The ideal answer will assure the 

employer that you are worth his investment: training you, introducing you to clients, entrusting you 

with responsibility. Your answer should assure him that you will remain there for a long time.  

3. Outside of work, what are some of the things you do? Employers know that what an applicant 

does for free can speak louder about his character than what he does for money. Tell the interviewer 

about something in your non-professional life that reveals you are a good person.  

4. What strengths do you bring to this job that other candidates might not? The employer is giving 

you the floor to sell yourself for the job. Prepare well for this answer and deliver it with confidence.  

5. Do you consider this a lateral or vertical career move? This question is designed to find out how 

challenged you will be on the job: a little, and you will get bored and move on, too much, and you 

might be exhausted in the first week. Your answer will give the employer a measure of the increase 

in salary that you may ask.  

6. Why do you want to leave your current position? Avoid negative aspects and say: óIt is time to 

move on in my careerô or óI am looking for a greater challenge.ô  

7. Why did you leave your last job? The interviewer wants to know if there are any underlying 

problems like: lack of commitment, difficult personality, and poor performance. Respond in positive 

terms, without lying. Here you need to talk about the concept of needing more of a challenge, and 

leaving for a company with more opportunities. Explain valid reasons in a positive tone.  

8. Please explain why you have a gap in your employment history. The employer is looking for any 

problems in your personal life that might become his problems when hiring you. Explain gaps 

honestly; dwell on activities that support your job objective. If you do not have anything relevant to 

say, then talk about activities that show your strength of character and helped you know what you 

really want to do next: the job you are interviewing for.  

9. Of all the problems you had at your previous position, which was the hardest to deal with? Refer 

briefly to an area everybody finds challenging, and move on to how you have learnt to deal with it.  

10. What project required you to work under pressure? What were the results? It will tell the 

interviewer whether or not you like working under pressure. Be honest and positive. All jobs bring 

with them a certain amount of pressure, so give an example where the level of pressure was just 

right for you, which will suggest how much pressure you are looking for on your next job.  

11. What college experience are you especially proud of? If you have just graduated, this question is 

an opportunity to balance your little paid experience. Spotlight your job objective.  

12. What training are you planning to pursue at this point? Make it clear that your first priority is 

your job; developing your profession is second.  

13. Why do you want to work for this company? Talk about the values and mission or vision 

statement of the company (research to find out what these are). You can discuss how the company is 

a growing one in the industry and you want to be part of such progressive firms that hold the values 

of customer service. Essentially the answer needs to relate to the companyôs own values.  

14. What do you know about this company and our products? This question is trying to find out if 

you have researched the company and how you think you could contribute to the firm.  
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15. What makes you the best person for this job, why should we hire you instead of someone else? 

Focus on the skills required for the job and the experience you have in these skills or your tertiary 

education. Have the response to this question well prepared and be able to say it confidently.  

16. How do you spend your spare time? They are trying to find out if you are a team person: you 

play team sports, or you prefer working alone, if you are outgoing and you enjoy adventure. In your 

spare time you do what you enjoy, so think carefully about these and ensure your responses are 

appropriate to the expected profile and the job description.  

17. How would you handle an angry or upset client? It is best if you can use an example of how you 

handled a difficult situation in the past. Talk about conflict resolution skills, focusing on facts and 

not on emotions, calming the customer, listening to their needs and trying your best to have their 

needs met, if it is within your power to do so.  

18. What are your greatest strengths? Answer this honestly but try to focus on the qualities or skills 

that they have specified in their advertisement or skills that would be required to do the job and talk 

about where these strengths come from: tertiary study, employment history, volunteer work, etc.  

19. What are your greatest weaknesses? You should turn this into a positive statement: óa perceived 

weakness of mine is that I am a perfectionist and I try to complete all tasks to a high degree of 

efficiency but this can tend to get me overloaded in my work so I need to try and find a balance.ô  

20. What does óteam workô mean to you? Talk about a group of people working together to achieve 

a desired outcome in the most cost effective and efficient way. It requires flexibility. Illustrate how 

you worked in teams before and the benefits provided. Also mention that you can work as a member 

of a team but you are quite confident in your abilities to work alone or as a team leader if required. 

21. Are there any questions that you have? By asking questions you prove you are enthusiastic 

about the company/position.  

 The questions the candidates may ask will make them appear more committed to the job, 

and will also give them insight into the challenges and opportunities that may lie ahead. As a job 

seeker, you will find out a lot about your potential employer. It is no longer enough to be qualified. 

If you want a job in todayôs business environment, you have to shine and show your excellence by 

asking excellent questions designed to: highlight your qualifications, show your confidence, grasp 

employerôs challenges, demonstrate accountability, advance your candidacy, get the data you need 

to make career decisions, show professional competence in the job you seek, prove commitment, 

interest, and abilities. Questions prove that you understand firm challenges, emphasize how you can 

help the company meet them and show your clear interest in the position. Lack of questions at the 

end of an interview shows lack of interest in the organization. All interviewers leave 5 minutes at 

the end to answer questions. This opportunity can be used to clarify certain points about the firm, its 

style and work patterns, and, above all, for proving genuine interest in the job and company. 

Examples: What makes this firm unique as compared to its competitors on the national/international 

market? How has the Internet affected your business? What are the main objectives and additional 

responsibilities of this position? How is the future development of this position seen by the 

management in the long run? What happened to the person who previously did this job? (If it is a 

new position: How has this job been performed in the past?) You need to know any problems or 

past history associated with this position. For instance, was your predecessor fired or promoted? Is 

this a temporary position or brand new? The answer will tell you about managementôs expectations 

and how the company is gearing to grow. Why did you choose to work here? What keeps you here? 

Although you may like this company, you are an outsider. You need to find out what an insider has 

to say about working there. Who better to ask than your interviewer? This also forces the 

interviewer to step out of their official corporate role and answer personally as an employee and 

potential co-worker. What is the first problem the person you hire must attend to? You need to be in 

step with your new manager, and clarify what the initial expectations are and what you can deliver. 

What can you tell me about the individual to whom I would report? You need to know about the 

company, but most importantly about the management style as your time will be spent working for a 

specific manager. If you are an independent type used to working through solutions on your own, 

you will not be productive when you are supervised by a micromanager. What are the companyôs 
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five-year sales & profit projections? You need to know about the future of the company you plan to 

spend several years of your life working with. You might want to ask about the companyôs future 

plans for new products and services or any planned market expansion. You have done your own 

research, but nothing is better than an insiderôs perspective. It shows you are serious about this firm. 

What is our next step? This is your closing and the most important question to ask at the end of the 

interview. You need to know what happens after this point. Many books advise asking for the job 

now, but most people may feel too intimidated to bluntly do so. With more candidates already 

scheduled for interviews, the company is not likely to make you an offer yet. You may also need to 

do additional research on the company, so it may be too early to ask for the job. A compromise is to 

set a plan for follow-up. You will gauge the companyôs enthusiasm with the answer. More 

questions: 

¶ What does this company value the most, and how my work for you will further these values?  

¶ What kinds of processes are in place to help me work collaboratively?  

¶ What is the most important thing I can accomplish in the first 60 days?  

¶ Can you give me examples of the most and least desirable aspects of the companyôs culture?  

¶ Am I going to be a mentor or will I be mentored? 

¶ How will you judge my success?  

¶ What will happen in 6 months when I have demonstrated that I have met your expectations?  

¶ How do you define successful performance in this position?  

¶ Is there special training you require or suggest for someone holding this position?  

¶ How do you envision this company changing in five years?  

¶ How do this teamôs targets contribute to the overall company goals?  

¶ How will the current economic trend influence this department?  

¶ Which problems facing our industry will affect this unit?  

¶ What challenges will I inherit when I take this job?  

¶ To whom will I report and who will report to me?  

¶ Will I have hiring/firing authority within my area?  

¶ What are the most important traits of someone who is successful in this position?  

¶ How long have you worked for this company and how did you get your current position?  

¶ What projects/goals will bring success to your department or team?  

 If you are interested in a management position you may be asked questions not required of 

non-management candidates. Such questions are about: budget, company policy, management 

styles, conflict management, consensus building, team development, organizational systems, 

supervising skills, responsibility, goal achievement, public relations, and approaches to potential 

investors. Here are some questions you might find yourself answering in your executive interview:  

1. Tell me about a time when you developed or re-organized a procedure successfully. Here is a 

chance to talk about your favourite achievements. While discussing it, keep in mind the tasks you 

will perform at the job you are applying for and highlight elements that relate to your next job.  

2. When did you initiate a policy or project, and how did your idea affect the organization? 

Employers want to hear how you affected the bottom line, since it implies that you will be able to 

do the same for them. Demonstrate you understand how success is measured in your line of work, 

and that you are able to achieve it to the satisfaction of your employer.  

3. Describe a challenging problem you solved and the long-term result of your solution? Employees 

dislike admitting that they have problems, but the truth is that everybody does. It is the way people 

handle problems that shows their real talent. Describe a time when you either took on a problem and 

solved it, or you were in the middle of a project and a problem came up unexpectedly.  

4. What is the toughest budget issue you have ever faced? Could you tell me about it? Budget 

management is important to employers. Decide how involved you want to be with the budget on 

your next job: if you want to manage a budget, talk about a time when you did a good job with the 

money; if not, tell about a time when you worked with someone else on it.  
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5. Describe a creative approach you used to increase profits. There are two ways to increase profits: 

decrease spending and increase revenue. This question is designed to find out if you are going to 

bring new profit-making ideas to the company.  

6. Give me an example of how you built consensus in the team. An effective manager makes 

everyone in his staff experience success, both individually and as a group. To answer this question, 

you could speak about one of your experiences in morale building, creating incentive programs, or 

using your management style to increase cooperation among your staff.  

7. When did you solve a conflict among your subordinates? Conflict resolution is a valuable skill. 

With downsizing, mergers, and problems in corporate management, it can be a valuable 

opportunity. Put yourself in the interviewer's shoes to know what interpersonal issues are current 

blocks in the company. Then come up with an experience of your own that parallels the companyôs.  

8. When did you represent the company or your department before a group of people? Show your 

presentation skills. If you enjoy public speaking, describe convincing presentations you have done. 

If you are not comfortable in front of large groups, refer to a time when you delivered a message to 

either a small group or to an individual, and do not forget to emphasize the positive result you got.  

9. When did you have to sell an idea within your company and how did it work out? The employer 

wants to quantify your courage and persuasion. Describe how you persuaded someone or a group to 

follow your lead to a successful end.  

 Nowadays employers seek top qualities not only in the profession, but also in interactions. 

They are impressed by candidates who have excellent communication skills, good self management 

and grooming habits, and relevant work experience. They also need trustworthy new hires that can 

move right in, get along with their co-workers, and get the job done without having to be instructed 

and guided through it at each step. Hence interviewers seek proficient communication skills (verbal 

and written), honesty and integrity, teamwork skills, interpersonal skills (relates well to others), 

motivation and initiative, strong work ethics, analytical, computer, organizational and foreign idiom 

skills, alongside with flexibility and adaptability. 

 In the interview, the candidate should be prepared to give information (personal and non-

personal), give own opinion and justify it, explain and/or suggest a course of action, express 

preference, compare and/or contrast issues, summarise and analyse, describe something or narrate 

an event, speculate, check on comprehension, repair, maintain or extend a conversation. Applicants 

can impress the interviewer and increase their impact by: effectively communicating in English with 

peers, using complex grammatical structures accurately (tenses, conditionals, passives), inserting 

discourse markers and linking words, expressing ideas without new lexis from the dictionary, 

making complex sentences to explain and elaborate on own ideas, understanding a variety of 

English accents (British, American, Canadian, Australian), using adequate conversational & cultural 

interactions in a variety of situations. A positive, confident attitude helps. Candidates must practise 

paraphrasing, using various sentence structures, and hypothesizing to be fluent in the job interview.  
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Abstract: The paper proposes a dynamic theme: the margin of freedom of expression of the head of 

state in his public speech. This margin is variable, from the absolute immunity, to the non-criminal 
liability. In practice, when consider the type of speech of the president and his possible liability, the 

judiciary courts must act in compliance with the jurisprudence of the European Court of Human 

Rights and of the national Constitutional Court. 
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1. Introducere 

 

Exprimarea Preĸedintelui Rom©niei ´n discursul public politic, aparŞine ĸefului statului, ca 

instituŞie de drept constituŞional, dar ĸi ca instituŞie de origine politicŁ. ķeful statului este o 

instituŞie at©t politicŁ, c©t ĸi juridicŁ: este o instituŞie politicŁ av©nd ´n vedere modul ´n care este 

desemnat ĸi atribuŞiile care ´i revin, precum ĸi o instituŞie juridicŁ, Şin©nd seama de normele 

juridice care vizeazŁ activitatea acestuia. Aĸadar, ca regulŁ, un discurs al preĸedintelui, prezentat 

´n cursul mandatului, trebuie privit, de regulŁ, ca fiind unul politic, pe probleme de interes 

general. Desigur cŁ o analizŁ a caracterului unui discurs trebuie fŁcutŁ de la caz la caz, Şin©nd 

seama nu numai de sensul literal al termenilor, dar ĸi de contextul ´n care a fost prezentat.  

Pentru a delimita dacŁ un discurs al preĸedintelui se ´ncadreazŁ sau nu ´n Ătiparulò unui 

discurs politic, extras de la rŁspundere juridicŁ sau dacŁ, dimpotrivŁ, depŁĸeĸte aceste limite ĸi 

poate angaja rŁspunderea civilŁ sau contravenŞionalŁ a ĸefului statului este necesarŁ cunoaĸterea 

ĸi analiza reperelor libertŁŞii de exprimare a ĸefului statului, astfel cum sunt conturate ´n legea 

fundamentalŁ, ´n jurisprudenŞa CurŞii ConstituŞionale ĸi a CurŞii Europene a Drepturilor Omului.  

 

2. Libertatea opiniilor politice  

 

Deĸi Preĸedintele Rom©niei, ´n cursul mandatului, nu poate fi membru al unui partid 

politic, totuĸi acesta poate avea ĸi poate exprima public opinii politice. Ċn privinŞa dreptului 

Preĸedintelui Rom©niei la opinii politice, amintim cŁ la data de 8 ianuarie 2005, preĸedintele 

Camerei DeputaŞilor a sesizat Curtea ConstituŞionalŁ cu cererea de soluŞionare a conflictului 

juridic de naturŁ constituŞionalŁ ´ntre Preĸedintele Rom©niei ĸi Parlament. Ċn opinia autorului 

cererii, conflictul a fost creat prin afirmaŞiile fŁcute de Preĸedintele Rom©niei ´n interviul acordat 

ziarului ĂAdevŁrul", publicat cu titlul ĂSunt un adept al unor anticipate imediate pentru a scŁpa 

de o soluŞie imoralŁ care se numeĸte PUR". Ċn opinia autorului sesizŁrii, aceste afirmaŞii 

referitoare la Parlament ĸi la partide parlamentare depŁĸesc atribuŞiile constituŞionale ale 
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Preĸedintelui Rom©niei, suger©nd ĸi conduite contrare ConstituŞiei. Ċn decizia nr. 53 din 28 

ianuarie 2005
1
, Curtea ConstituŞionalŁ a Rom©niei a constatat, ´ntre altele, cŁ orice candidat la 

funcŞia de Preĸedinte al Rom©niei propune electoratului o doctrinŁ politicŁ, un program pentru a 

cŁrui realizare va acŞiona, ´n cazul ´n care va fi ales, pe perioada mandatului sŁu. Art. 84 alin. (1) 

din ConstituŞie prevede cŁ, ĂĊn timpul mandatului, Preĸedintele Rom©niei nu poate fi membru al 

unui partid ĸi nu poate ´ndeplini nici o altŁ funcŞie publicŁ sau privatŁ". Aceste interdicŞii nu 

exclud ´nsŁ posibilitatea exprimŁrii, ´n continuare, a opiniilor politice, a angajamentelor ĸi a 

scopurilor prezentate ´n programul sŁu electoral ori sŁ militeze ĸi sŁ acŞioneze pentru realizarea 

acestora, cu respectarea prerogativelor constituŞionale. FuncŞia de mediere ´ntre puterile statului, 

precum ĸi ´ntre stat ĸi societate, prevŁzutŁ de art. 80 alin. (2) teza a doua din ConstituŞie, impune 

imparŞialitate din partea Preĸedintelui Rom©niei, dar nu exclude posibilitatea exprimŁrii opiniei 

sale privind modul optim de soluŞionare a divergenŞelor apŁrute. Dreptul la exprimarea opiniei 

politice este garantat ĸi pentru Preĸedintele Rom©niei de art. 84 alin. (2) din ConstituŞie, care 

prevede pentru ĸeful statului aceeaĸi imunitate ca ĸi pentru deputaŞi ĸi senatori, art. 72 alin. (1) 

din ConstituŞie aplic©ndu-se ´n mod corespunzŁtor. Curtea ConstituŞionalŁ a mai reŞinut cŁ 

legiuitorul constituant prevede dreptul Preĸedintelui Rom©niei de a critica legile adoptate de 

Parlament ĸi de a acŞiona ´mpotriva lor. Astfel, potrivit art. 77 alin. (2), ĂĊnainte de promulgare, 

Preĸedintele poate cere Parlamentului, o singurŁ datŁ, reexaminarea legii", iar art. 146 lit. a) 

prevede dreptul Preĸedintelui de a sesiza Curtea ConstituŞionalŁ pentru exercitarea controlului a 

priori  asupra constituŞionalitŁŞii legilor adoptate de Parlament ´nainte de promulgare. Aceste 

atribuŞii au semnificaŞia unei contraponderi faŞŁ de puterea legislativŁ, pentru realizarea 

echilibrului puterilor ´n statul de drept, consacrat prin dispoziŞiile art. 1 alin. (3) din ConstituŞie. 

Aceeaĸi semnificaŞie o are ĸi dreptul Preĸedintelui Rom©niei de a cere CurŞii ConstituŞionale 

soluŞionarea conflictelor juridice de naturŁ constituŞionalŁ dintre autoritŁŞile publice, conform art. 

146 lit. e) din ConstituŞie, deoarece acest drept se exercitŁ ´n condiŞiile exprimŁrii punctului de 

vedere asupra posibilelor cŁi de soluŞionare a conflictului, implicit asupra temeiniciei sau 

netemeiniciei atitudinii ori a susŞinerilor autoritŁŞilor publice implicate ´n conflict. FaŞŁ de toate 

cele de mai sus, Curtea ConstituŞionalŁ a constatat cŁ declaraŞiile Preĸedintelui Rom©niei au 

caracterul unor opinii politice, exprimate ´n temeiul art. 84 alin. (2) coroborat cu art. 72 alin. (1) 

din ConstituŞie, care nu au dat naĸtere unui conflict juridic de naturŁ constituŞionalŁ ´ntre 

autoritŁŞile publice. 

 

3. Regimul juridic al discursului politic  

 

Curtea EuropeanŁ a Drepturilor Omului calificŁ libertatea de exprimare drept 

fundamentul democraŞiei. InstanŞa europeanŁ a subliniat ´n mod constant importanἪa libertŁἪii de 

exprimare a parlamentarilor, vectori prin excelenἪŁ ai unui discurs politic. O ingerinἪŁ ´n 

libertatea de exprimare a unui parlamentar al opoziἪiei impune controlul cel mai strict al CurἪii 

(Castells ´mpotriva Spaniei, HotŁr©rea din 23 aprilie 1992). Ċn HotŁr©rea din 17.05.2016 ´n cauza 

Kar§csony Ἠi alἪii ´mpotriva Ungariei, instanŞa europeanŁ a subliniat cŁ declaraἪiile fŁcute de un 

parlamentar se bucurŁ de un grad ridicat de protecἪie, care reflectŁ regula imunitŁἪii 

parlamentare. GaranἪiile oferite de imunitatea parlamentarŁ ´n cele douŁ aspecte ale sale (lipsa de 

rŁspundere ĸi inviolabilitatea) au drept scop sŁ asigure independenἪa Parlamentului ´n 

´ndeplinirea misiunii sale. Ċn hotŁr©rea pronunἪatŁ la data de 27.10.2020 ´n cauza Kēlēdaroĵlu 

´mpotriva Turciei, Curtea EuropeanŁ a Drepturilor Omului a reἪinut, ´n unanimitate, cŁ a existat o 

                                                             
1 PublicatŁ ´n Monitorul Oficial al Rom©niei nr. 144 din 17 februarie 2005. 
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´ncŁlcare a articolului 10 (libertatea de exprimare) din ConvenἪia europeanŁ a drepturilor omului. 

Cazul se referŁ la condamnarea liderului principalului partid de opoziἪie (Kemal Kēlēdaroĵlu) la 

plata despŁgubirilor pentru cŁ ar fi prejudiciat reputaἪia primului-ministru (Recep Tayyip 

Erdoĵan) datoritŁ a douŁ discursuri pe care le-a Ἢinut ´n 2012 ´n Parlament. Curtea a constatat cŁ 

ingerinŞa ´n libertatea de exprimare era prevŁzutŁ de lege ĸi cŁ a urmŁrit un scop legitim ï 

protecŞia reputaŞiei sau a drepturilor altei persoane. Ċn privinŞa necesitŁŞii ingerinŞei ´ntr-o 

societate democraticŁ, Curtea a considerat cŁ, cele douŁ discursuri ale reclamantului au vizat 

subiecte de interes general, de actualitate, iar nu viaŞa personalŁ a primului ministru Ἠi s-au bazat 

pe elemente de fapt pe care reclamantul le cunoĸtea ´n calitatea sa de parlamentar. InstanŞele 

naŞionale au considerat cŁ discursul este unul politic, ´nsŁ au reŞinut cŁ aduce atingere reputaŞiei 

primului ministru. Curtea a amintit cŁ sunt admise invective politice ´ntre politicieni ´n timpul 

dezbaterilor. De asemenea, Curtea considerŁ cŁ rolul instanŞelor naŞionale nu constŁ ´n a indica 

reclamantului Ăstilulò de adoptat c©nd acesta din urmŁ ´Ἠi exercitŁ dreptul la criticŁ, chiar Ἠi ´ntr-o 

manierŁ acerbŁ. InstanŞele sunt chemate sŁ analizeze dacŁ interesul public Ἠi intenἪia celui care a 

Şinut discursul ĸi remarcile sale controversate au justificat recurgerea la o dozŁ de provocare sau 

exagerare. Ċn sf©rἨit, Curtea a reἪinut cŁ valoarea despŁgubirii la care a fost obligat reclamantul a 

fost semnificativŁ Ἠi de naturŁ sŁ descurajeze critica politicienilor ´n contextul unei dezbateri pe o 

problemŁ de interes public. ConsiderŁm cŁ liniile jurisprudenŞei CurŞii Europene a Drepturilor 

Omului pot fi aplicate ĸi ´n privinŞa discursului Preĸedintelui Rom©niei privind aspecte politice.  

ConstituŞia Rom©niei prevede la art. 84 alin. (2), cŁ ĂPreĸedintele Rom©niei se bucurŁ de 

imunitate. Prevederile articolului 72 alineatul (1) se aplicŁ ´n mod corespunzŁtor". Ċn 

conformitate cu dispoziŞiile art. 72 alin. (1), av©nd ca titlu marginal ĂImunitatea parlamentarŁ", 

ĂDeputaŞii ĸi senatorii nu pot fi traĸi la rŁspundere juridicŁ pentru voturile sau pentru opiniile 

politice exprimate ´n exercitarea mandatului".  

Imunitatea preĸedintelui se exprimŁ prin douŁ noŞiuni juridice: iresponsabilitatea ĸi 

inviolabilitatea. Iresponsabilitatea este protecŞia pe care o are Preĸedintele Rom©niei de a nu 

rŁspunde juridic pentru opiniile sale politice exprimate ´n exercitarea atribuŞiilor mandatului. 

Domeniul sŁu cuprinde protecŞia ´mpotriva sancŞiunilor privind actele ĸi faptele sŁv©rĸite ´n 

exercitarea mandatului prezidenŞial, apŁr©nd libertatea de exprimare a Preĸedintelui. 

Iresponsabilitatea Preĸedintelui Rom©niei este reglementatŁ expres prin dispoziŞiile art. 84 alin. 

(2) teza a doua din ConstituŞie, respectiv prin trimiterea la prevederile art. 72 alin. (1) din 

ConstituŞie, care consacrŁ iresponsabilitatea parlamentarilor, dispoziŞii aplicabile Preĸedintelui 

Rom©niei, ´n mod corespunzŁtor. Inviolabilitatea presupune un set de reguli privind urmŁrirea 

penalŁ, trimiterea ´n judecatŁ sau o serie de mŁsuri preventive, precum percheziŞionarea, 

reŞinerea sau arestarea. Ċn privinŞa preĸedintelui, inviolabilitatea poate fi ´nlŁturatŁ doar ´n cazul 

prevŁzut de art. 96 din ConstituŞie, care stabileĸte posibilitatea Parlamentului de a-l pune sub 

acuzare pentru ´naltŁ trŁdare. MŁsura adoptatŁ de Parlament are ca efect ridicarea imunitŁŞii 

Preĸedintelui, el neput©nd rŁspunde juridic pe perioada exercitŁrii mandatului dec©t pentru 

faptele de ´naltŁ trŁdare.  

Spre deosebire de inviolabilitate, iresponsabilitatea are o calitate absolutŁ ´n ceea ce 

priveĸte durata efectelor ei: protecŞia se menŞine ĸi dupŁ expirarea mandatului Preĸedintelui ´n 

ceea ce priveĸte opiniile exprimate ´n timpul acestuia. Ċn decizia nr. 435 din 26 mai 2006
2
, 

Curtea ConstituŞionalŁ a subliniat cŁ interdicŞia de tragere la rŁspundere prevŁzutŁ la art. 72 alin. 

(1) din ConstituŞie are ca efect lipsa rŁspunderii juridice pentru opiniile politice exprimate ´n 

                                                             
2 PublicatŁ ´n Monitorul Oficial al Rom©niei nr. 576 din 4 iulie 2006. 
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exercitarea mandatului, iar organele competente sŁ stabileascŁ rŁspunderea juridicŁ sunt 

instanŞele judecŁtoreĸti ´n temeiul art. 126 alin. (1) din ConstituŞie. 

Imunitatea ĸefului statului este justificatŁ pe considerente de oportunitate politicŁ: ĸeful 

statului este o instituŞie, iar pentru pŁstrarea autoritŁŞii ei, legiuitorul constituŞional a instituit 

principiul potrivit cŁruia nu se poate aduce atingere persoanei care reprezintŁ instituŞia. Scopul 

imunitŁŞii este de a ´mpiedica ĸtirbirea autoritŁŞii acesteia prin abuzuri, acŞiuni ĸicanatorii ori alte 

astfel de modalitŁŞi, de a asigura reprezentanŞilor poporului libertatea de exprimare ´n cadrul 

desfŁĸurŁrii atribuŞiilor lor. Ċn Decizia nr. 678 din 13 noiembrie 2014
3
, Curtea ConstituŞionalŁ a 

arŁtat cŁ imunitatea are caracter imperativ, nefiind un drept subiectiv la care titularul ar putea 

renunŞa ĸi cŁ ea este de ordine publicŁ, put©nd fi invocatŁ din oficiu, iar nu doar de persoana 

interesatŁ. Putem concluziona cŁ imunitatea Preĸedintelui Rom©niei trebuie invocatŁ din oficiu 

de orice altŁ autoritate publicŁ sau de instanŞa de judecatŁ ´n cazul unei sesizŁri care priveĸte 

declaraŞii politice ale ĸefului statului ´n cursul mandatului.  

 

4. SituaŞii practice 

 

Ċn practica CurŞii ConstituŞionale a Rom©niei s-au identificat mai multe situaŞii ´n care 

instanŞa de contencios constituŞional a constatat cŁ Preĸedintele Rom©niei a exprimat opinii 

politice, lipsite de consecinŞe juridice, aflate ´n marja libertŁŞii sale de exprimare.  

La data de 6 mai 2014 prim-ministrul Rom©niei a solicitat CurŞii ConstituŞionale sŁ se 

pronunŞe asupra existenŞei unui conflict juridic de naturŁ constituŞionalŁ ´ntre Guvernul 

Rom©niei ĸi Preĸedintele Rom©niei. Ċn motivarea sesizŁrii, prim-ministrul Rom©niei a arŁtat cŁ 

Preĸedintele Rom©niei, ´n repetate r©nduri, cu ocazia unor evenimente publice ĸi-a manifestat 

susŞinerea pentru un anumit partid politic, atitudinea ĸefului statului concretiz©ndu-se at©t prin 

nominalizarea directŁ a partidului politic pe care ´l va vota, c©t ĸi prin popularizarea activŁ a 

´nsemnelor electorale ale acestei formaŞiuni politice, respectiv Partidul Miĸcarea PopularŁ 

(P.M.P.). Ċn decizia nr. 284 din 21 mai 2014
4
 Curtea ConstituŞionalŁ a constatat cŁ nu existŁ un 

conflict juridic de naturŁ constituŞionalŁ ´ntre Preĸedintele Rom©niei ĸi Guvernul Rom©niei, 

generat de conduita ĸi declaraŞiile sale publice. Potrivit considerentelor deciziei CurŞii 

ConstituŞionale, faptele imputate Preĸedintelui Rom©niei nu pot fi calificate ca fiind acte sau 

fapte juridice, ´ntruc©t conduita ĸi declaraŞiile publice, cu evident caracter politic, nu au caracter 

decizional ĸi nu produc efecte juridice.  

Ċn decizia nr. 53 din 28 ianuarie 2005 instanŞa constituŞionalŁ a constatat cŁ opiniile, 

judecŁŞile de valoare sau afirmaŞiile preĸedintelui nu constituie prin ele ´nsele conflicte juridice 

´ntre autoritŁŞi publice. Decizia CurŞii a vizat un posibil conflict juridic de naturŁ constituŞionalŁ 

´ntre Preĸedintele Rom©niei ĸi Parlament ´n contextul unor afirmaŞii publice ale preĸedintelui 

care a calificat Partidul Umanist Rom©n ca fiind Ăo soluŞie imoralŁ", conducerea Partidului 

Social-Democrat a fost caracterizatŁ ca av©nd Ălimite ´n ´nŞelegerea viitorului Rom©niei" ĸi ca 

fiind un mecanism prin care Ăs-a ridicat sistemul de guvernare de tip mafiot la rang de politicŁ de 

stat", iar pentru alte partide parlamentare preĸedintele a sugerat necesitatea fuziunii preciz©nd ĸi 

acŞiuni concrete, ´n acest sens, la viitoarele congrese. 

Ċn Avizul consultativ nr. 1 din 5 aprilie 2007 privind propunerea de suspendare din 

funcŞie a Preĸedintelui Rom©niei
5
, Curtea ConstituŞionalŁ a reŞinut cŁ Preĸedintelui Rom©niei i s-

                                                             
3 PublicatŁ ´n Monitorul Oficial al Rom©niei nr. 886 din 5 decembrie 2014. 
4 PublicatŁ ´n Monitorul Oficial al Rom©niei nr. 495 din 3 iulie 2014. 
5 Publicat ´n Monitorul Oficial al Rom©niei nr. 258 din 18 aprilie 2007. 
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au imputat atitudini de partizanat politic ´n favoarea Partidului Democrat, acuzaŞii grave aduse 

partidelor din opoziŞie ĸi Partidului Conservator, precum ĸi denigrarea unor personalitŁŞi publice. 

Curtea ConstituŞionalŁ a constatat cŁ atitudinea ĸi opiniile imputate Preĸedintelui Rom©niei nu 

pot fi caracterizate drept ´ncŁlcŁri ale ConstituŞiei, ´n condiŞiile ´n care - referitor la relaŞia 

Preĸedintelui cu partidele politice - ´n art. 84 din Legea fundamentalŁ se prevede cŁ acesta nu 

poate fi membru al unui partid politic, dar nu i se interzice sŁ pŁstreze legŁturi cu partidul care l-

a susŞinut ´n alegeri sau cu alte partide politice. O asemenea interdicŞie nici nu ar fi ´n spiritul 

ConstituŞiei, ´n condiŞiile ´n care Preĸedintele Rom©niei este ales ´n funcŞie prin sufragiu 

universal, pe baza unui program politic, ĸi are faŞŁ de electorat datoria sŁ acŞioneze pentru 

´ndeplinirea acestui program. Pentru realizarea programului pentru care a fost ales, preĸedintele 

poate dialoga ´n continuare fie cu partidul din care a fŁcut parte, fie cu oricare alt partid, care ar 

sprijini realizarea programului. Referitor la atitudinea ĸi exprimŁrile Preĸedintelui Rom©niei la 

adresa unor personalitŁŞi publice, art. 84 alin. (2) din ConstituŞie prevede cŁ Preĸedintele 

Rom©niei se bucurŁ de imunitate ´n condiŞiile art. 72 alin. (1), adicŁ pentru opiniile politice 

exprimate ´n exercitarea mandatului. Ċn concluzie, instanŞa de contencios constituŞional a 

constatat cŁ, ´n raport cu scopul politic urmŁrit, manifestŁrile Preĸedintelui pot fi caracterizate ca 

opinii politice ĸi sunt protejate de imunitatea prevŁzutŁ de ConstituŞie.  

La data de 4 aprilie 2006, Curtea ConstituŞionalŁ a fost sesizatŁ de preĸedintele 

Consiliului Superior al Magistraturii cu cererea de soluŞionare a conflictului juridic de naturŁ 

constituŞionalŁ dintre autoritatea judecŁtoreascŁ, pe de o parte, ĸi Preĸedintele Rom©niei ĸi 

primul-ministru al Guvernului Rom©niei, pe de altŁ parte. Potrivit sesizŁrii, se aratŁ cŁ 

ĂPreĸedintele Rom©niei a fŁcut, ´n repetate r©nduri, afirmaŞii generalizatoare la adresa justiŞiei ĸi 

a magistraŞilor, ´n general, referindu-se la çincompetenŞŁè, çindependenŞŁ faŞŁ de legeè ĸi çun 

´nalt nivel al corupŞieiè". Ċn decizia nr. 435 din 26 mai 2006
6
, Curtea ConstituŞionalŁ a constatat 

cŁ declaraŞiile Preĸedintelui Rom©niei nu au dat naĸtere unui conflict juridic de naturŁ 

constituŞionalŁ ´ntre autoritŁŞile publice.  

Ċn anumite circumstanŞe, declaraŞiile politice ale Preĸedintelui Rom©niei pot genera 

conflicte de naturŁ juridicŁ ´ntre autoritŁŞi publice. Constatarea ĸi soluŞionarea acestor conflicte 

revine exclusiv CurŞii ConstituŞionale. Un conflict de naturŁ constituŞionalŁ nu a fost identificat 

de instanŞa de contencios constituŞional ´n situaŞia ´n care respectiva instanŞŁ a calificat discursul 

preĸedintelui ca fiind unul pur politic, dar ar putea fi identificat ´n discursul politic care are ĸi 

consecinŞe juridice de naturŁ sŁ nascŁ un conflict de naturŁ constituŞionalŁ. Potrivit CurŞii 

ConstituŞionale, conflictul juridic de naturŁ constituŞionalŁ trebuie sŁ priveascŁ numai autoritŁŞile 

prevŁzute ´n titlul III din ConstituŞie ĸi presupune acte sau acŞiuni concrete prin care o autoritate 

sau mai multe ´ĸi arogŁ puteri, atribuŞii sau competenŞe, care, potrivit ConstituŞiei, aparŞin altor 

autoritŁŞi publice ori nu ´ĸi ´ndeplineĸte atribuŞiile, prin declinarea competenŞei sau prin refuzul 

de a ´ndeplini anumite acte care intrŁ ´n obligaŞiile autoritŁŞii. Un asemenea conflict nu poate fi 

creat prin declaraŞiile politice ale preĸedintelui, care nu au produs nici un efect juridic
7
 ´ntruc©t ´n 

lipsa actului/faptului generator al unui pretins conflict, nu se poate trage concluzia existenἪei unei 

situaἪii litigioase.  

Ċn practica instanŞelor de contencios administrativ s-a pus problema dacŁ un discurs cu 

caracter politic al preĸedintelui, prin care acesta exprimŁ vŁdita sa neagreare a unui partid politic 

prin compararea ameninŞŁrii pe care preĸedintele considerŁ cŁ partidul politic respectiv o produce 

´n plan politic cu ameninŞarea unui virus pandemic asupra sŁnŁtŁŞii publice, ar putea antrena 

                                                             
6 PublicatŁ ´n Monitorul Oficial al Rom©niei nr. 576 din 4 iulie 2006. 
7 Decizia CurŞii ConstituŞionale nr. 53 din 28 ianuarie 2005. 
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rŁspunderea sa contravenŞionalŁ pentru posibile fapte de discriminare ´mpotriva susŞinŁtorilor 

respectivului partid, prin afectarea demnitŁŞii acestora. RŁspunsul ar trebui sŁ fie unul negativ 

atunci c©nd discursul, prin natura sa, se ´ncadreazŁ ´n sfera celui pur politic, preĸedintele fiind 

protejat de imunitate constituŞionalŁ, cu consecinŞa iresponsabilitŁŞii sale juridice faŞŁ de orice 

persoanŁ, inclusiv partidul politic vizat sau simpatizanŞii ori susŞinŁtorii respectivului partid. De 

altfel, ´n jurisprudenŞa CurŞii ConstituŞionale, respectiv ´n deciziile nr. 53/2005 ĸi nr. 284/2014, 

pe care le-am analizat deja, at©t critica virulentŁ, c©t ĸi susŞinerea vŁditŁ a unui partid politic au 

fost considerate de instanŞa constituŞionalŁ ca fŁc©nd parte din sfera discursului politic al 

preĸedintelui. ConsiderŁm cŁ, ´n situaŞii de fapt similare cu acelea reŞinute ´n deciziile amintite 

ale instanŞei constituŞionale, instanŞele de contencios administrativ nu ar putea ignora 

jurisprudenŞa instanŞei de contencios constituŞional privitoare la calificarea tipului discursului 

prezidenŞial ĸi la imunitatea preĸedintelui. Ċn acest context, amintim cŁ potrivit art. 147 alin. (4) 

teza a doua din Legea fundamentalŁ deciziile CurŞii ConstituŞionale produc efecte obligatorii 

erga omnes, aĸadar sunt obligatorii nu numai pentru autoritŁŞile care au formulat sesizarea sau 

pentru autoritŁŞile aflate ´ntr-un (potenŞial) conflict juridic de naturŁ constituŞionalŁ, ci ĸi pentru 

orice alt subiect de drept, inclusiv pentru alte autoritŁŞi administrative ĸi pentru instanŞele de 

judecatŁ. Prin urmare, ´n cazul unor sesizŁri adresate Consiliului NaŞional pentru Combaterea 

DiscriminŁrii sau ´n cazul unor sesizŁri din oficiu ale acestei autoritŁŞi cu privire la declaraŞii ale 

preĸedintelui, precum ĸi ´n cadrul litigiilor ´n faŞa instanŞei de judecatŁ, se impune ´n mod 

obligatoriu, jurisprudenŞa CurŞii ConstituŞionale cu privire la imunitatea Preĸedintelui Rom©niei 

ĸi libertatea sa de exprimare, aĸa cum rezultŁ din deciziile CurŞii ConstituŞionale. De asemenea, 

instanŞa constituŞionalŁ ´n decizia sa nr. 392 din 6 iunie 2017
8
 a subliniat cŁ autoritatea de lucru 

judecat ce ´nsoἪeἨte actele jurisdicἪionale, deci Ἠi deciziile CurἪii ConstituἪionale, se ataἨeazŁ nu 

numai dispozitivului, ci Ἠi considerentelor pe care se sprijinŁ acesta. SoluἪia este aceeaἨi Ἠi pentru 

efectul general obligatoriu al deciziilor CurἪii ConstituἪionale. Prin sintagma considerente pe care 

dispozitivul deciziei CurἪii se sprijinŁ se ´nἪelege ansamblul unitar de argumente, care prezentate 

´ntr-o succesiune logicŁ realizeazŁ raἪionamentul juridic pe care se ´ntemeiazŁ soluἪia pronunἪatŁ 

de Curte ĸi ´ntruc©t toate considerentele din cuprinsul unei decizii sprijinŁ dispozitivul acesteia, 

Curtea a constatat cŁ autoritatea de lucru judecat Ἠi caracterul obligatoriu al soluἪiei se rŁsfr©ng 

asupra tuturor considerentelor unei decizii. 

Ċn concluzie, ´n privinŞa calificŁrii discursului preĸedintelui ca fiind unul pur politic, un 

element esenŞial pe cale instanŞele de judecatŁ nu ´l pot ignora este jurisprudenŞa relevantŁ a 

CurŞii ConstituŞionale, inclusiv avizele instanŞei constituŞionale care, chiar dacŁ au caracter 

consultativ, pot constitui un important punct de reper. InstanŞa constituŞionalŁ este cel mai bine 

plasatŁ ´n ceea ce priveĸte caracterizarea atribuŞiilor ĸi responsabilitŁŞii instituŞiei constituŞionale 

a ĸefului statului.  

 

5. Opinii care depŁĸesc marja criticii rezonabile  

 

Ċn cazul ´n care un discurs al Preĸedintelui Rom©niei, ´n tot sau ´n parte, excedeazŁ sferei 

politice ĸi ar avea potenŞial discriminator, imunitatea prezidenŞialŁ nu mai poate fi invocatŁ, 

preĸedintele put©nd fi sancŞionat juridic.  

Ċn practica SecŞiei de contencios administrativ a CurŞii de Apel Bucureĸti
9
 au existat mai 

multe astfel de situaŞii ´n materia rŁspunderii contravenŞionale a preĸedintelui pentru fapte de 

                                                             
8 PublicatŁ ´n Monitorul Oficial al Rom©niei nr. 504 din 30 iunie 2017. 
9 SentinŞa nr. 2051 din 27.06.2014, pronunŞatŁ ´n dosarul nr. 2125/2/2014, definitivŁ, nepublicatŁ.  
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discriminare. De exemplu, ´n cadrul conferinŞei de presŁ din data de 3 noiembrie 2010 din 

Slovenia, rŁspunz©nd la o ´ntrebare a jurnaliĸtilor, Preĸedintele Rom©niei a declarat: Ă[....] Dar 

mai avem o problemŁ, care de asemenea trebuie spusŁ. ķi care face destul de dificilŁ integrarea 

romilor nomazi. Foarte puŞini vor sŁ munceascŁ, mulŞi dintre ei, ´n mod tradiŞional, trŁiesc din ce 

furŁ. Iar dacŁ nu vom recunoaĸte cinstit ĸi problemele pe care le are etnia ´nsŁĸi ĸi problemele pe 

care le avem noi ´n a ´nŞelege etnia, nu vom gŁsi soluŞia problemei. Eu am fost primar ĸi am 

oferit locuri de muncŁ romilor care se aĸezaserŁ ´n jurul Bucureĸtiului. Nu le-a plŁcut. Au plecat 

´n altŁ parte. Sigur, era muncŁ ´n conformitate cu pregŁtirea pe care o aveau, la salubrizare. Deci 

problema romilor nomazi trebuie privitŁ ´n ansamblul ei si dacŁ ne limitŁm numai la a spune ce 

trebuie sŁ facem noi dar nu si ce trebuie sŁ facŁ ei, nu vom rezolva problema." Cu opinie 

majoritarŁ, Consiliul NaŞional pentru Combaterea DiscriminŁrii a reŞinut cŁ afirmaŞiile 

reclamantului, conform cŁrora romii nomazi nu vor sŁ munceascŁ ĸi trŁiesc ´n mod tradiŞional 

din furt, reprezintŁ discriminare ĸi ´ncalcŁ dreptul la demnitate, conform art. 2 alin. 1 ĸi art.15 din 

O.G. nr. 137/2000. Curtea de apel a considerat temeinicŁ hotŁr©rea Consiliului. Unul dintre 

argumentele invocate de preĸedinte ĸi respinse de instanŞa de contencios administrativ a fost 

imunitatea sa de jurisdicŞie. InstanŞa a reŞinut cŁ afirmaŞia sancŞionatŁ a fost fŁcutŁ ´n contextul 

abordŁrii unei probleme de interes general, aĸadar ´n cadrul discursului politic, ´nsŁ aceasta nu 

´nseamnŁ cŁ ´ntr-un atare cadru nu pot exista derapaje ĸi cŁ orice aserŞiune, indiferent de conŞinut 

sau finalitate, se bucurŁ de protecŞia recunoscutŁ ´n materia libertŁŞii de exprimare a opiniilor cu 

caracter politic.  

Ċn ce ne priveĸte, considerŁm cŁ, strict ´n privinŞa afirmaŞiilor discriminatoare ale 

Preĸedintelui Rom©niei cu privire la etnia romŁ nu mai avem de a face cu un discurs politic 

propriu-zis, pe teme de interes general, chiar dacŁ aceste afirmaŞii au fost fŁcute ´n contextul unui 

astfel de discurs, ´nsŁ, privite ut singuli, afirmaŞiile excedeazŁ acestei sfere, situaŞie ´n care ĸeful 

statului nu mai poate invoca imunitatea sa constituŞionalŁ.   

O altŁ cauzŁ ce s-a aflat pe rolul CurἪii de Apel BucureἨti
10

 a vizat urmŁtoarea situaŞie: 

Preĸedintele Rom©niei s-a aflat la cumpŁrŁturi, a fost ´nregistrat audio ĸi video de o jurnalistŁ, iar 

la ieĸirea din magazin, nemulἪumit de insistenἪele jurnalistei de a-i adresa ´ntrebŁri ´n legŁturŁ cu 

rezultatul referendumului, dar Ἠi despre conἪinutul cumpŁrŁturilor, reclamantul i-a replicat ĂmŁ 

pŁsŁricŁ, nu ai Ἠi tu treabŁ azi?ò. Preĸedintele i-a luat acesteia telefonul mobil, anunἪ©nd-o cŁ ´l 

va ´napoia postului de televiziune la care era angajatŁ. DupŁ acest incident, reclamantul s-a urcat, 

´mpreunŁ cu soἪia sa, ´n maἨina proprietate personalŁ, timp ´n care, telefonul jurnalistei, nefiind 

deconectat, a ´nregistrat o discuἪie a preἨedintelui, ´n care, cu referire la jurnalistŁ, afirma cŁtre 

soἪia sa: Ăc©t de agresivŁ era Ἢiganca asta ´mpuἪitŁò. 

Prin hotŁr©rea din 23 mai 2007, Consiliul NaŞional pentru Combaterea DiscriminŁrii a  

analizat sesizarea formulatŁ de petenἪii R.C. Ἠi F.E.R.T., cu privire la utilizarea de cŁtre 

preĸedinte a expresiilor ĂmŁ pŁsŁricŁ, n-ai Ἠi tu treabŁ azi?ò Ἠi Ăc©t de agresivŁ era Ἢiganca asta 

´mpuἪitŁò, a ´ncadrat fapta de a folosi expresia ĂἪigancŁ ´mpuἪitŁò ca fiind discriminare potrivit 

art. 2 alin. (1) Ἠi (4) din O.G. nr. 137/2000 Ἠi a dispus sancἪionarea cu avertisment a 

preĸedintelui. Curtea de Apel BucureἨti a considerat cŁ este legalŁ Ἠi temeinicŁ hotŁr©rea 

Consiliului. Ċn calea de atac a recursului, Ċnalta Curte de CasaŞie ĸi JustiŞie a constatat cŁ 

afirmaἪia ĂἪiganca asta ´mpuἪitŁò, chiar dacŁ se ´ncadreazŁ ´n ipoteza generalŁ a textului care 

defineἨte noἪiunea de discriminare, nu este incriminatŁ ´n dispoziἪiile speciale ale O.G. nr. 

                                                             
10 Dosarul nr. 4510/2/2007, soluŞionat definitiv prin decizia nr. 1960/2008 pronunŞatŁ de Ċnalta Curte de CasaŞie ĸi 

JustiŞie, SecŞia contencios administrativ, disponibilŁ la link-ul https://www.scj.ro/1093/Detalii-

jurisprudenta?customQuery%5B0%5D.Key=id&customQuery%5B0%5D.Value=74109 (accesat la 2.11.2021).  

https://www.scj.ro/1093/Detalii-jurisprudenta?customQuery%5B0%5D.Key=id&customQuery%5B0%5D.Value=74109
https://www.scj.ro/1093/Detalii-jurisprudenta?customQuery%5B0%5D.Key=id&customQuery%5B0%5D.Value=74109
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137/2000, respectiv ale art. 5-8, art. 10, art. 11 alin. (1), (3) Ἠi (6), art. 12, art. 13 alin. (1), art. 14, 

art. 15, astfel cŁ nu poate fi calificatŁ ca fiind contravenἪie. InstanŞa a constatat cŁ afirmaἪia 

consideratŁ discriminatorie a fost utilizatŁ de reclamant ´ntr-un cadru strict privat, astfel cŁ 

preĸedintele nu trebuia Ἠi nici putea sŁ prevadŁ rezultatul faptei, neav©nd nici un moment 

reprezentarea situaἪiei cŁ ´n acel mediu privat discuἪia sa cu soἪia poate fi ´nregistratŁ Ἠi cŁ 

´nregistrarea va fi adusŁ la cunoἨtinἪa publicului. InstanŞa a subliniat cŁ este adevŁrat cŁ, ´n 

calitate de Preĸedinte al Rom©niei, reclamantul, chiar Ἠi atunci c©nd desfŁἨoarŁ anumite activitŁἪi 

private (cumpŁrŁturi personale ´ntr-un centru comercial), dar ´ntr-un spaἪiu public trebuie sŁ 

manifeste prudenἪŁ Ἠi diligenἪŁ ´n comportamentul sŁu pe care-l exteriorizeazŁ prin afirmaἪii sau 

gesturi, av©nd perceperea faptului cŁ acesta este supus atenἪiei publicului. Ċn acelaἨi timp ´nsŁ, 

g©ndurile unei persoane, exprimate ´ntr-un cadru strict privat, chiar Ἠi cu tentŁ de discriminare, 

nu pot fi asimilate unui comportament discriminatoriu ´n sensul prevederilor legii. InstanŞa de 

recurs a reἪinut cŁ nu este ´ndeplinitŁ condiἪia privind existenἪa vinovŁἪiei ´n sŁv©rἨirea faptei, 

soluἪia instanἪei de fond fiind netemeinicŁ Ἠi nelegalŁ Ἠi ´n ceea ce priveἨte ´ncadrarea faptei 

drept contravenἪie Ἠi stabilirea rŁspunderii contravenἪionale. InstanŞa de recurs a reŞinut cŁ, 

dincolo de caracterul necontravenἪional al faptei, afirmaἪia Ăc©t de agresivŁ era Ἢiganca asta 

´mpuἪitŁò are ´nsŁ caracter discriminator, ´ncadr©ndu-se ´n definiἪia legalŁ a noἪiunii de 

Ădiscriminareò prevŁzutŁ de art. 2 alin. (1) din O.G. nr. 137/2000. Astfel, asocierea termenilor 

ĂagresivŁò Ἠi Ă´mpuἪitŁò cu termenul de ĂἪiganò, are evident o conotaἪie negativŁ, chiar dacŁ, ´n 

lipsa laturii subiective (vinovŁἪia) nu presupune o Ădefavorizare nejustificatŁò ca element 

material al contravenἪiei. AfirmaἪia reclamantului, a produs efectul discriminator prin faptul cŁ a 

fost adusŁ la cunoἨtinἪa publicului, chiar fŁrŁ voia sa Ἠi fŁrŁ sŁ prevadŁ acest lucru.  

 

6. Concluzii 

Libertatea de exprimare a ĸefului statului ĸi eventualele sale consecinŞe juridice pot face 

obiectul controlului at©t ´n faŞa CurŞii ConstituŞionale, ´n cazul soluŞionŁrii posibilelor conflicte 

juridice de naturŁ constituŞionalŁ ´ntre preĸedinte ĸi alte autoritŁŞi publice ´n cazul discursului 

politic producŁtor de consecinŞe juridice ce pot fi ´ncadrate ´n sfera conflictului juridic de naturŁ 

constituŞionalŁ ´ntre autoritŁŞi publice, c©t ĸi a instanŞelor de judecatŁ, ´n litigii civile sau 

contravenŞionale, atunci c©nd depŁĸirea marjei libertŁŞii de exprimare determinŁ ca discursul sŁ 

excedeze sferei politice ĸi imunitŁŞii constituŞionale ĸi sŁ poatŁ angaja rŁspunderea juridicŁ a 

preĸedintelui. Marja dreptului la exprimare ´n cadrul discursului politic al ĸefului statului este 

supusŁ unor criterii stabilite at©t ´n jurisprudenŞa instanŞei de contencios constituŞional, precum ĸi 

a instanŞelor de contencios administrativ, cu respectarea jurisprudenŞei CurŞii Europene a 

Drepturilor Omului ĸi poate varia de la imunitatea absolutŁ ĸi p©nŁ la rŁspunderea civilŁ sau 

contravenŞionalŁ ´n cazul discursului care excedeazŁ domeniului politic ĸi se transformŁ ´ntr-un 

fapt vŁtŁmŁtor de drepturi, libertŁŞi sau interese legitime.  
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Abstract: This study aims to analyze the way the measures adopted in order to avoid the spreading o 

the sars cov 2 virus affected the right to education, as a fundamental human right provided by treaties 
an international conventions to which Romania is part as well by the Romanian legislation. Also, we 

propose to identify if the analyzed measures contravene the non-discrimination principle, favoring the 

access to education to those persons who have a good economic status and live-in urban environment 

on the expense of those who live in the rural environment and are part of a disadvantaged category. 
We will proceed to a comparison between the undergraduate and graduate systems, in order to 

establish if the same measures have affected them differently. On the other hand, other comparison is 

to be made, namely between the measures applied in our country and those applied other countries 
that have also limited the right to education. 

 
Keywords: fundamental right, limitations, superior interest, urgent measures, discrimination 

 

 

Drepturile omului au prezentat un interes deosebit ´n privinἪa recunoaἨterii Ἠi 

respectŁrii acestora ´ncŁ de la jumŁtatea secolului XX, exist©nd un trend ascendent ´n sensul 

recunoaἨterii a tot mai multe drepturi pe mŁsura trecerii timpului. Acest fapt a determinat ca 

la momentul actual sŁ existe o presiune asupra statelor pentru a asigura respectarea 

drepturilor fundamentale fŁrŁ discriminare. AἨa cum doctrina ne aratŁ principiul 

nediscriminŁrii, care stŁ la baza exercitŁrii drepturilor fundamentale ale omului se referŁ la 

egalitatea persoanelor ´n faἪa legii
1
. Combaterea excluderii sociale Ἠi a discriminŁrii alŁturi de 

egalitatea ´ntre bŁrbaἪi Ἠi femei, a solidaritŁἪii dintre generaἪii dar Ἠi protecἪia drepturilor 

copilului a constituit unul dintre obiectivele pe care Uniunea EuropeanŁ Ἠi-a propus sŁ ´l 

´ndeplineascŁ la momentul formŁrii ei
2
.  

Toate eforturile depuse pe plan mondial ´n vederea respectŁrii Ἠi garantŁrii drepturilor 

omului au fost ´nsŁ ´nfr©nate de apariἪia virusului Sars-Cov 2, fapt ce a determinat 

OrganizaἪia MondialŁ a SŁnŁtŁἪii sŁ declare starea de pandemie ´n data de 11 martie 2020. 

Acest virus cu rŁsp©ndire rapidŁ Ἠi evoluἪie acceleratŁ, care Ἠi astŁzi suferŁ mutaἪii ce 

´mpiedicŁ iradicarea sa de cŁtre experἪii din domeniul medical, a condus la adoptarea unor 

mŁsuri ce au avut drept efect restricἪionarea unora dintre drepturile fundamentale al omului. 

Impactul produs de acest virus este unul puternic at©t din punct de vedere economic Ἠi 

financiar c©t Ἠi ´n ceea ce priveἨte respectarea drepturilor fundamentale ale omului.  

Majoritatea statelor s-au grŁbit sŁ protejeze dreptul la sŁnŁtate Ἠi viaἪa ´nsŁἨi 

restricἪion©nd ´n acelaἨi timp o serie de alte drepturi reglementate prin tratate internaἪionale 

ca fiind fundamentale pentru individ. DeἨi mŁsurile adoptate diferŁ de la un stat la altul, ori 

chiar ´n cadrul aceluiaἨi stat, drepturile afectate au fost aceleaἨi, Ἠi anume: libertatea de 

                                                             
1 N. PurdŁ, N. Diaconu, Protecѿia juridicŁ a drepturilor omului, EdiἪia a III-a, Editura Universul Juridic, 

BucureἨti 2016, p. 51. 
2 E.L. CŁtanŁ, I.R. Toncean, Dreptul Uniunii Europene. Istoric, Instituѿii, Izvoare, Drepturi fundamentale, 

Editura Pro Universitaria, BucureἨti, 2018, p. 47. 
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miἨcare, liberul acces la sistemul sanitar, dreptul la educaἪie, chiar Ἠi dreptul de a pŁrŁsi 

propria locuinἪŁ, etc.  

Rapoartele ´ntocmite de organismele Ἠi entitŁἪile internaἪionale al cŁror obiectiv este 

de a veghea asupra respectŁrii drepturilor fundamentale ale omului, trag un semnal de alarmŁ 

´n privinἪa impactului pe care l-a avut, Ἠi continuŁ sŁ-l aibŁ, pandemia de Covid 19 asupra 

activitŁἪilor cotidiene, incluz©nd aici Ἠi interacἪiunea socialŁ, asupra sŁnŁtŁἪii, cŁlŁtoriilor, a 

muncii, afacerilor, justiἪiei, dar Ἠi impactul acesteia asupra anumitor grupuri cum ar fi cele 

din care fac parte persoanele fŁrŁ adŁpost, victimele violenἪei domestice, persoanele din 

comunitŁἪile LGBT, persoanele ´n v©rstŁ, deἪinuἪii, persoanele cu dizabilitŁἪi, minoritŁἪile 

etnice, refugiaἪii Ἠi imigranἪii etc.
3
  

Revenind ´nsŁ la principiul menἪionat anterior, s-a constatat ´ncŁlcarea acestuia odatŁ 

cu rŁsp©ndirea virusului Sarscov-2 la scarŁ largŁ. SpecialiἨti ai Institutului pentru Drepturile 

Omului Ἠi Afacerilor au evidenἪiat ´n raportul publicat de IHRB faptul cŁ, pe mŁsura evoluἪiei 

Pandemiei de Covid 19 ´n unele state a crescut numŁrul violenἪelor cu caracter rasist 

´ndreptate ´mpotriva persoanelor de origine asiaticŁ ori ´mpotriva persoanelor care aveau un 

aspect diferit de restul populaἪiei
4
. Actele de naturŁ violentŁ sau chiar discriminatorii, lipsite 

de violenἪŁ au fost semnalate, potrivit acestui raport, la locul de muncŁ ori ´n cadrul 

´nt©lnirilor de afaceri cu parteneri sau asociaἪi. Persoanele vizate fiind stigmatizate, atacate 

fizic ori verbal. Acest fapt se datoreazŁ cel mai probabil izbucnirii pandemiei ´n oraἨul 

Wuhan din China (s.n).  

Raportul AgenἪiei Uniunii Europene pentru ProtecἪia Drepturilor Fundamentale
5
 aratŁ 

cŁ aceastŁ pandemie a avut un impact negativ asupra tuturor, dar Ἠi faptul cŁ nu este uniform 

distribuit asupra societŁἪii, fiind mai puternic ´n privinἪa grupurilor vulnerabile. AceeaἨi sursŁ 

subliniazŁ accentuarea diferenἪelor Ἠi a discriminŁrii deja existente, dar Ἠi ad©ncirea 

excluziunii sociale ´n anumite cazuri
6
.   

O categorie vulnerabilŁ este consideratŁ a fi cea a persoanelor ´n v©rstŁ. DatoritŁ 

v©rstei ´naintate dar Ἠi a bolilor cronice de care majoritatea acestor persoane suferŁ au fost 

considerate a fi, ´n special ´n perioada de ´nceput a pandemiei, persoanele cu cel mai ridicat 

risc de ´mbolnŁvire.  

Persoanele ´n v©rstŁ sunt mai probabil sŁ dezvolte forme simptomatice dec©t 

asimptomatice. Drintre cei simptomatici este mai probabil ca ei sŁ dezvolte forme moderate 

spre severe. Procentajul persoanelor infectate ´n primele 7 luni ale pandemiei care au 

necesitat spitalizare pare sŁ creascŁ acut la persoanele ce au peste 50 de ani
7
. Aceste aspecte 

                                                             
3 PublicaἪie a AgenἪiei Uniunii Europene pentru Drepturile Fundamentale, The coronavirus pandemic and 

fundamental rights: a year in review ï parte a raportului anual pentru anul 2021, Publications Office of the 

European Union, Luxembourg, disponibil online pe https://fra.europa.eu/sites/default/files/fra_uploads/fra-
2021-fundamental-rights-report-2021-focus_en.pdf., 2021, p. 1. 
4 S. Tripathi coord., S. Jerbi, J. Morrison, F. House, H. St. Denni (2020), Le respect des droits de lôhomme en 

temps de pand®mie covid-19. Examen de la responsabilit® des entreprises ¨ lô®gard des travailleurs et des 

communaut®s touch®es, cercetare realizatŁ ´n cadrul IHRB (Institute for Human Rights and Business), raportul 

integral a fost publicat ´n format electronic Ἠi este disponibil online pe site-ul:  

https://www.ihrb.org/uploads/reports/Respecting_Human_Rights_in_the_Time_of_the_COVID19_Pandemic_al

ternate_-_IHRB%28fr%29_LR.pdf, 2020, p.25. 
5 Pentru uἨurinἪa exprimŁrii urmŁtoarele referiri la PublicaἪia AgenἪiei Uniunii Europene pentru Drepturile 

Fundamentale, The coronavirus pandemic and fundamental rights: a year in review, se vor face utiliz©nd 

sintagma Raportul Agenѿiei pentru Drepturile Fundamentale. 
6 PublicaἪia AgenἪiei Uniunii Europene pentru Drepturile Fundamentale, op. cit., p. 25. 
7 M. D'cruz, D. Banerjee, An invisible human rights crisisô: The marginalization of older adults during the 

COVID-19 pandemicïAn advocacy review, articol publicat ´n Revista Psychiatry Research 292 (2020) 1133692, 

inclus ´n baza de date Elsevier, 2020 Ἠi disponibil la adresa web 

https://reader.elsevier.com/reader/sd/pii/S0165178120324811?token=2B9883F918899640BF6ADC9FE671355
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au determinat Ἠi autoritŁἪile rom©ne sŁ ia mŁsuri restrictive drastice faἪŁ de aceastŁ categorie 

de persoane.  

Astfel, prin OrdonanἪa militarŁ nr. 3/2020 art. 2 ĂcirculaἪia persoanelor care au 

´mplinit v©rsta de 65 de ani, ́n afara locuinἪei/gospodŁrieiò a fost permisŁ doar ´ntr-un anumit 

interval orar Ἠi pentru motive limitativ enumerate de aceastŁ ordonanἪŁ. Potrivit dispoziἪiilor 

aceluiaἨi articol persoanele ce se ´ncadrau ´n aceastŁ categorie de v©rstŁ puteau pŁrŁsi 

locuinἪa numai ´n intervalul orar 11.00 ï 13.00.  

Ċn ceea ce priveἨte motivele care justificau deplasarea lor se limitau la Ădeplasarea 

pentru asigurarea de bunuri care acoperŁ necesitŁἪile de bazŁ ale persoanelor Ἠi animalelor de 

companie/domesticeò, situaἪiile ´n care aveau nevoie de ĂasistenἪŁ medicalŁò care nu putea Ăfi 

am©natŁ Ἠi nici realizatŁ de la distanἪŁò, dacŁ aveau motive temeinice care sŁ le justifice 

deplasarea ´nafara locuinἪe cum ar fi  Ắ ngrijirea/ ́nsoἪirea unui minor, asistenἪa altor 

persoane v©rstnice, bolnave sau cu dizabilitŁἪi, ori ´n cazul decesului unui membru de 

familieò dar Ἠi pentru efectuarea unor ĂdeplasŁri scurte, ́n apropierea locuinἪei/gospodŁriei, 

legate de activitatea fizicŁ individualŁ a persoanelor (cu excluderea oricŁror activitŁἪi fizice 

colective), c©t Ἠi pentru nevoile animalelor de companie/domesticeò. Doar ´n mod 

excepἪional, potrivit art. 3 din acelaἨi Ordin Militar era posibilŁ deplasarea persoanelor cu 

v©rsta peste 65 de ani ´nafara intervalului orar prestabilit dacŁ aceasta era impusŁ de interesul 

profesional era pentru desfŁἨurarea unor activitŁἪi agricole. Ulterior autoritŁἪile rom©ne au 

revenit asupra acestor restricἪii Ἠi le-au eliminat astfel ´nc©t aceastŁ categorie de persoane sŁ 

fie supusŁ aceloraἨi mŁsuri de prevenἪie a rŁsp©ndire a virusului Sarscov-2 ca Ἠi restul 

populaἪiei, fapt ce a eliminat discriminarea cŁreia ´i erau supuse persoanele ´n v©rstŁ.  

Referitor la persoanele ´n v©rstŁ Ἠi Uniunea EuropeanŁ ne indicŁ faptul cŁ ´n cadrul 

aceleiaἨi categorii existŁ dezechilibre Ἠi inegalitŁἪii, referindu-se la persoanele ´n v©rstŁ 

instituἪionalizate.  

Raportul AgenἪiei pentru Drepturile Fundamentale indicŁ rate de infecἪie Ἠi mortalitate 

pentru persoanele ´n v©rstŁ instituἪionalizate ´ngrijorŁtoare Ἠi subliniazŁ faptul cŁ mŁsurile de 

combatere a pandemiei au afectat dreptul persoanelor ´n v©rstŁ la demnitate Ἠi independenἪŁ 

aἨa cum acestea sunt consacrate ´n articolul 25 din Carta drepturilor fundamentale a UE, 

precum Ἠi dreptul acestora la nediscriminare pe criterii de v©rstŁ prevŁzut ´n articolul 21 al 

aceluiaἨi document
8
. 

ἧi rapoartele ONU atrag atenἪia asupra apariἪiei fenomenului excluziunii ca efect 

negativ al pandemiei. Spre exemplu, ´n cazul persoanelor care au contractat acest virus, ori 

cele care lucreazŁ ´n domenii cheie, care luptŁ cu preἪul vieἪii ´mpotriva rŁsp©ndirii virusului, 

au fost stigmatizate, ostracizate sau chiar atacate
9
.  

O altŁ categorie inclusŁ ´n grupul persoanelor vulnerabile sunt victimele violenἪei ´n 

privinἪa cŁrora at©t Raportul AgenἪiei Uniunii Europene pentru Drepturile Fundamentale c©t 

Ἠi Raportul OrganizaἪiei Unite
10

 au constatat existenἪa posibilitŁἪii accentuŁrii violenἪei 

domestice, mai ales asupra femeilor, datoratŁ restricἪionŁrii libertŁἪii de miἨcare. AceastŁ 

                                                                                                                                                                                              
5FA824877516382BBCBA7431EEA495C2FD23189C5354BACD3C25378CF3E0D3C74&originRegion=eu-

west-1&originCreation=20211202185122, p.2. 
8 PublicaἪia AgenἪiei Uniunii Europene pentru Drepturile Fundamentale, op. cit., p. 25. 
9 Raportul OrganizaἪiei NaἪiunilor Unite, COVID-19 and Human Rights. We are all in this together (Covid 19 ѽi 

Drepturile Omului. Suntem ´mpreunŁ ´n aceasta) publicat de UN Women ´n luna Aprilie 2020, disponibil online 

pe https://www.un.org/victimsofterrorism/sites/www.un.org.victimsofterrorism/files/un_-

_human_rights_and_covid_april_2020.pdf, p. 11. 
10 Ramya Emandi coord., Ghida Ismail, Rea Jean Tabaco, Measuring the shadow pandemic: violence against 
women durring Covid 19 UN Women 2021, raport ´ntocmit de OrganizaἪia NaἪiunilor Unite disponibil online pe 

site-ul https://data.unwomen.org/sites/default/files/documents/Publications/Measuring-shadow-

pandemic.pdfhttps://data.unwomen.org/sites/default/files/documents/Publications/Measuring-shadow-

pandemic.pdf, p. 3.  
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restricἪie a determinat femeile sŁ se afle anumite perioade de timp ´n spaἪii ´nchise alŁturi de 

potenἪialii lor agresori. Intensificarea agresiunilor asupra femeilor Ἠi fetelor, dupŁ declanἨarea 

Pandemiei de Covid 19, constatatŁ ´n mai multe ἪŁri, ´Ἠi are rŁdŁcinile ´n reorganizarea 

modului de operare a serviciilor ce oferŁ suport ´n acest domeniu dar Ἠi reducerii fondurilor 

alocate acestora. Aceste aspecte au determinat creἨterea ratei violenἪei ´ndreptate ´mpotriva 

femeilor, cele mai comune forme fiind spre exemplu abuzul verbal sau refuzul furnizŁrii 

resurselor de bazŁ necesare traiului.  

La acelaἨi concluzii au dus Ἠi cercetŁrile efectuate de Ċnaltul Comisar al NaἪiunilor 

Unite pentru Drepturile fundamentale. ĊnsŁ, pe l©ngŁ expunerea femeilor la violenἪŁ 

domesticŁ au fost evidenἪiaἪi Ἠi alἪi factori datoritŁ cŁrora femeile sunt afectate ´n mod 

disproporἪionat de pandemie. Raportul sŁu anual subliniazŁ faptul cŁ femeile sunt mai expuse 

riscului de a contracta virusul deoarece 88% dintre femei lucreazŁ ´n domeniul ´ngrijirii 

personale, iar 69 % din personalul medical este alcŁtuit tot din femei
11

.  

Potrivit datelor obἪinute ´n urma cercetŁrilor efectuate de OrganizaἪia NaἪiunilor Unite 

45% dintre femei au fost supuse, ´n mod direct sau indirect, unei forme de violenἪŁ din 

momentul declanἨŁrii Pandemiei de Covid 19. AceleaἨi sondaje aratŁ cŁ aceste femei provin 

´n special din Kenya (80%), Maroc (69%), Iordania (49%) Ἠi Nigeria (48%)
12

.  

Monitoriz©nd situaἪia ´ncŁ de la declanἨarea pandemiei, Ċnaltul Comisar pentru 

Drepturile Omului a identificat implicaἪiile pe care aceasta le-a avut asupra drepturilor 

omului Ἠi a venit cu soluἪii ´n sprijinul statelor ´n vederea a ameliorŁrii impactului negativ 

generat de pandemie. Ambele aspecte au fost cuprinse ´n raportul anual al acestuia
13

. Drept 

urmare Oficiul Ċnaltului Comisar al NaἪiunilor Unite pentru Drepturile Omului a propus 

facilitarea accesului la informaἪie, sprijinirea persoanelor vulnerabile, abordarea diferitelor 

aspecte legate de pandemie de cŁtre NaἪiunile Unite av©nd ´n vedere drepturile omului, 

diseminarea bunelor practici, facilitarea rŁspunsurilor umanitare bazate pe drepturile omului 

dar Ἠi implicarea ´n latura economicŁ a impactului pandemiei asupra drepturilor omului
14

. 

ConsiderŁm ´nsŁ cŁ astfel de mŁsuri ´n vederea prevenirii limitŁrii ori ´ncŁlcŁrii drepturilor 

omului trebuie luate ´n primul la nivelul fiecŁrui stat ´n parte, nu doar la nivelul organizaἪiilor 

internaἪionale.  

 

CONCLUZII  

Analiz©nd rapoartele publicate de organismele internaἪionale, al cŁror obiectiv este de 

a veghea asupra mŁsurii ´n care statele respectŁ drepturile fundamentale ale omului, 

concluzionŁm cŁ pandemia de Covid 19 a avut un impact negativ asupra drepturilor 

fundamentale ale omului ´n general Ἠi asupra drepturilor fundamentale ale persoanelor ce 

aparἪin anumitor grupuri vulnerabile ´n special. Astfel, rapoartele menἪionate au inclus ´n 

aceste categorii persoanele ´n v©rstŁ, fŁc©nd referire mai cu seamŁ la cele instituἪionalizate, la 

victimele violenἪei domestice, la persoanele aparἪin©nd unor minoritŁἪi, etc.  

RŁm©ne de vŁzut dacŁ pe viitor statele vor reuἨi sŁ gestioneze mai bine respectarea 

tuturor drepturilor fundamentale ale omului atunci c©nd omenirea se confruntŁ cu situaἪii de 

tipul pandemiilor. Chiar dacŁ se ´ncearcŁ protecἪia unor drepturi primordiale precum dreptul 

                                                             
11 Raportul anual al Ċnaltului Comisar al OrganizaἪiei NaἪiunilor Unite pentru Drepturile Omului Ἠi rapoartele 

Oficiului  Ċnaltului Comisar Ἠi a Secretarului General, Impact of the coronavirus disease (COVID-19) pandemic 

on the enjoyment of human rights around the world, including good practices and areas of concern, nr. 

A/HRC/46/19, prezentat ´n cadrul celei de-a 46-a ´nt©lniri a Consiliului privind Drepturile Omului, martie, 2021, 

disponibil online pe https://reliefweb.int/sites/reliefweb.int/files/resources/A_HRC_46_19_E.pdf. Pentru 

uἨurinἪa exprimŁrii referirile la acest raport se vor face cu ajutorul sintagmei Raportul Ċnaltului Comisar.  
12 Ramya Emandi coord., Ghida Ismail, Rea Jean Tabaco, op. cit., p. 6. 
13 Raportul anual al Ċnaltului Comisar al OrganizaἪiei NaἪiunilor Unite pentru Drepturile Omului Ἠi rapoartele 

Oficiului  Ċnaltului Comisar Ἠi a Secretarului General, op. cit., p. 10.   
14 Idem, p. 10. 
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la sŁnŁtate Ἠi dreptul la viaἪŁ nu este admisŁ ´ncŁlcarea celorlalte drepturi considerate a fi 

fundamentale Ἠi reglementate prin tratate Ἠi convenἪii internaἪionale. Nu trebuie uitat nici 

faptul cŁ este important ca orice societate sŁ aibŁ reguli, sŁ existe un control exercitat de lege 

prin forἪa coercitivŁ a statului deoarece, ´n caz contrar societatea nu ar rezista
15

. 

Am constatat de asemenea ´ncŁlcŁri ale principiului nediscriminŁrii pe de o parte, iar 

pe de altŁ parte existenἪa inegalitŁἪilor Ἠi a excluziunii sociale dar Ἠi inabilitatea anumitor 

state de a asigura nevoile de bazŁ ale populaἪiei. AἨa cum aratŁ Raportul Ċnaltului Comisar 

mŁsurile adoptate au avut consecinἪe grave Ἠi uneori disproporἪionate asupra drepturilor 

omului comparativ cu avantajele obἪinute ´n domeniul sŁnŁtŁἪii publice. CreἨterea violenἪei ´n 

special ´mpotriva femeilor Ἠi a persoanelor vulnerabile, ´ntreruperea procesului educativ, 

pierderea vieἪilor omeneἨti au subminat pe de o parte drepturile fundamentale, iar pe de altŁ 

parte demnitatea oamenilor. 

 

BIBLIOGRAPHY  

 

E.L. CŁtanŁ, I.R. Toncean (2018), Dreptul Uniunii Europene. Istoric, Instituѿii, 

Izvoare, Drepturi fundamentale, Editura Pro Universitaria, BucureἨti. 

M. D'cruz, D. Banerjee (2020), An invisible human rights crisisô: The marginalization 

of older adults during the COVID-19 pandemicïAn advocacy review, Psychiatry Research 

292 (2020) 1133692, publicat ´n baza de date Elsevier Ἠi disponibil online la 

https://reader.elsevier.com/reader/sd/pii/S0165178120324811?token=2B9883F918899640BF

6ADC9FE6713555FA824877516382BBCBA7431EEA495C2FD23189C5354BACD3C2537

8CF3E0D3C74&originRegion=eu-west-1&originCreation=20211202185122. 

N. PurdŁ, N. Diaconu (2016), Protecѿia juridicŁ a drepturilor omului, EdiἪia a III-a, 

Editura Universul Juridic, BucureἨti. 

Raportul OrganizaἪiei NaἪiunilor Unite, COVID-19 and Human Rights. We are all in 

this together, publicat ´n luna Aprilie 2020, poate fi consultat online pe site-ul 

https://www.un.org/victimsofterrorism/sites/www.un.org.victimsofterrorism/files/un_-

_human_rights_and_covid_april_2020.pdf. 

Raportul anual al Ċnaltului Comisar al OrganizaἪiei NaἪiunilor Unite pentru Drepturile 

Omului Ἠi rapoartele Oficiului  Ċnaltului Comisar Ἠi a Secretarului General, Impact of the 

coronavirus disease (COVID-19) pandemic on the enjoyment of human rights around the 

world, including good practices and areas of concern, nr. A/HRC/46/19, prezentat ´n cadrul 

celei de-a 46-a ´nt©lniri a Consiliului privind Drepturile Omului, martie, 2021, disponibil 

online pe https://reliefweb.int/sites/reliefweb.int/files/resources/A_HRC_46_19_E.pdf. 

I.C. ἧulea, Crimes comitted by the military in accordance with the new criminal code 

ï Part I, publicat ´n Revista Academiei ForἪelor Terestre, Vol. XIX, nr. 1 (73)/2014, Editura 

Academiei ForἪelor Terestre ĂNicolae BŁlcescuò, Sibiu, 2014. 

S. Tripathi coord., S. Jerbi, J. Morrison, F. House, H. St. Denni (2020), Le respect des 

droits de lôhomme en temps de pand®mie covid-19. Examen de la responsabilit® des 

entreprises ¨ lô®gard des travailleurs et des communaut®s touch®es, cercetare realizatŁ ´n 

cadrul IHRB, raportul integral fiind publicat ´n format electronic Ἠi disponibil online pe site-

ul:  

https://www.ihrb.org/uploads/reports/Respecting_Human_Rights_in_the_Time_of_the_COV

ID-19_Pandemic_alternate_-_IHRB%28fr%29_LR.pdf. 

 

                                                             
15 I.C. ἧulea, Crimes comitted by the military in accordance with the new criminal code ï Part I, publicat ´n 

Revista Academiei ForἪelor Terestre, Vol. XIX, nr. 1 (73)/2014, Editura Academiei ForἪelor Terestre ĂNicolae 

BŁlcescuò, Sibiu, 2014, p. 45. 

https://www.ihrb.org/uploads/reports/Respecting_Human_Rights_in_the_Time_of_the_COVID-19_Pandemic_alternate_-_IHRB%28fr%29_LR.pdf
https://www.ihrb.org/uploads/reports/Respecting_Human_Rights_in_the_Time_of_the_COVID-19_Pandemic_alternate_-_IHRB%28fr%29_LR.pdf


I.Boldea, C. Sigmirean, D-M Buda (Ed.), Reading Multiculturalism. Human and Social Perspectives 

 

54 

Arhipelag XXI Press, 2021 

COMMON LANGUAGE / SPECIALIZED LANGUAGE - THE CASE OF 

EXTERNAL POLYSEMY IN LAW 
 

Amelia-Georgeta Motoi 

Lecturer, PhD, University of Craiova 

 

 
Abstract: For a better understanding of the terminology of law, it must be borne in mind that the 

word-term distinction is no longer considered rigid today, but must be considered with greater 

flexibility. As the terms migrate, we will deal with external polysemy, a phenomenon encountered 
throughout legal terminology, focusing on the discursive context as a social, cognitive and cultural 

dimension. 
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Cuvintele pot deveni termeni, iar termenii pot deveni cuvinte, cele douŁ nefiind 

adesea diferite dec©t prin funcἪia lor, funcἪie ce trebuie evidenἪiatŁ ´ntr-un context, deoarece 

´ntre limbajul comun Ἠi cel specializat existŁ constante ĂmiἨcŁri de flux Ἠi de refluxò
1
. 

Majoritatea termenilor dreptului sunt termeni polisemantici, Ăcare au cel puἪin un sens juridic, 

dar cel puἪin Ἠi un sens extrajuridicò
2
. Trecerea de la termen la cuv©nt Ἠi invers se realizeazŁ 

prin procedeele terminologizŁrii Ἠi al determinologizŁrii.  

I. Terminologizarea 

Ċn situaἪia ´n care ´n limbajul specializat nu existŁ un termen specific, una dintre 

soluἪii pentru gŁsirea unuia se gŁseἨte ´n dicἪionarele generale ´n care cuvintele au mai multe 

accepἪiuni, una dintre ele convenind nevoilor domeniului respectiv. Inserarea cuv©ntului 

respectiv ´n vocabularul de specialitate se realizeazŁ prin terminologizare, cuv©ntul cŁpŁt©nd 

astfel statutul de termen. De exemplu,  abandon este perceput ca aparἪin©nd vocabularului 

general, dar contextul juridic ´i aduce numeroase precizŁri. Ċn dicἪionarele generale abandon 

este un substantiv neutru ce provine din fr. abandon: acἪiune de a rupe legŁtura ce ataἨa o 

persoanŁ unui lucru sau altei persoane; acἪiune de a renunἪa la posesia unui bun, atunci c©nd 

legŁtura anterioarŁ cu obiectul era o legŁturŁ de proprietate; it. abbandono: infracἪiune 

comisŁ de cel ce abandoneazŁ nejustificat pe cineva sau ceva aflat ´n rŁspunderea sa. 

A. Cu sensul de pŁrŁsire ´mpotriva regulilor morale Ἠi a obligaἪiilor materiale a 

copiilor, a familiei, a oricŁrei persoane fragile ´n sens larg, cuv©ntul devine termen ´n 

sintagme precum: 

a) ~ de familie. (1) SŁv©rἨirea de cŁtre persoana care are obligaἪia legalŁ de 

´ntreἪinere, faἪŁ de cel ´ndreptŁἪit la ´ntreἪinere, a uneia dintre urmŁtoarele fapte: a) pŁrŁsirea, 

alungarea sau lŁsarea fŁrŁ ajutor, expun©ndu-l la suferinἪe fizice sau morale; b) 

né ndeplinirea, cu rea-credinἪŁ, a obligaἪiei de ´ntreἪinere prevŁzute de lege; c) neplata, cu 

rea-credinἪŁ, timp de 3 luni, a pensiei de ´ntreἪinere stabilite pe cale judecŁtoreascŁ, se 

pedepseἨte cu ´nchisoare de la 6 luni la 3 ani sau cu amendŁ. (2) Cu aceeaἨi pedeapsŁ se 

sancἪioneazŁ neexecutarea, cu rea-credinἪŁ, de cŁtre cel condamnat a prestaἪiilor periodice 

                                                             
1 Meyer I., Mackintosh K., ĂLᾷ®tirement du sens terminologique: aperu du ph®nom¯ne de la 

d®terminologisationò, in H. B®joint, P. Thoiron (eds), Le sens en terminologie, Presses Universitaires de Lyon, 

2000, p. 214. 
2 DŁniἨor D., Interpretarea Codului civil. PerspectivŁ jurilingvisticŁ, C.H. Beck, BucureἨti, 2015, p. 157. 
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stabilite prin hotŁr©re judecŁtoreascŁ, ´n favoarea persoanelor ´ndreptŁἪite la ´ntreἪinere din 

partea victimei infracἪiunii. (3) AcἪiunea penalŁ se pune ´n miἨcare la pl©ngerea prealabilŁ a 

persoanei vŁtŁmate. (4) Fapta nu se pedepseἨte dacŁ, ´nainte de terminarea urmŁririi penale, 

inculpatul ´Ἠi ´ndeplineἨte obligaἪiile. (5) DacŁ, p©nŁ la rŁm©nerea definitivŁ a hotŁr©rii de 

condamnare, inculpatul ́Ἠi ´ndeplineἨte obligaἪiile, instanἪa dispune, dupŁ caz, am©narea 

aplicŁrii pedepsei sau suspendarea executŁrii pedepsei sub supraveghere, chiar dacŁ nu sunt 

´ndeplinite condiἪiile prevŁzute de lege pentru aceasta.
3
 

b) ~ de copii. PŁrŁsirea sau alungarea din locuinἪŁ a minorului de cŁtre cei 

´ndreptŁἪiἪi la creἨterea, educarea Ἠi ´ntreἪinerea acestuia. Abandonul de copii este reglementat 

de Legea nr. 47 din 13 iulie 1993, cu privire la declararea judecŁtoreascŁ a abandonului de 

copii. Potrivit legii, copilul aflat ´n ´ngrijirea unei instituἪii de ocrotire socialŁ sau medicalŁ de 

stat, a unei instituἪii private de ocrotire, legal constituite sau ´ncredinἪat ´n condiἪiile legii unei 

persoane fizice, poate fi declarat prin hotŁr©re judecŁtoreascŁ, abandon, ca urmare a faptului 

cŁ pŁrinἪii s-au dezinteresat de el, ´n mod vŁdit, o perioadŁ mai mare de Ἠase luni. Declararea 

abandonului se face la cererea instituἪiei unde se aflŁ copilul pŁrŁsit sau a procurorului. 

Cererea se depune la tribunalul judeἪean (al municipiului BucureἨti), care are competenἪa ´n 

materie, ´n termen de trei luni de la data ´mplinirii termenului de 6 luni de c©nd pŁrinἪii au 

´ncetat legŁturile cu copilul. Cererea de sesizare a instanἪei va cuprinde datele de identificare 

ale pŁrἪilor, obiectul Ἠi motivele ´n fapt Ἠi drept ale acἪiunii, mijloacele de probŁ Ἠi anexele 

prevŁzute de lege (ex. ancheta socialŁ efectuatŁ de autoritatea tutelarŁ, care este obligatorie). 

La proces participŁ autoritatea tutelarŁ, procurorul, pŁrinἪii copilului. Minorul care a ´mplinit 

zece ani va fi ascultat de instanἪŁ. HotŁr©rea judecŁtoreascŁ va dispune Ἠi asupra exerciἪiului 

drepturilor pŁrinteἨti Ἠi este supusŁ cŁilor de atac prevŁzute de lege. Ċn cazul copiilor aflaἪi ´n 

´ngrijirea uneia dintre instituἪiile prevŁzute de lege, abandonul nu va fi declarat dacŁ, 

´nŁuntrul perioadei de Ἠase luni ori ´n timpul judecŁrii procesului, o rudŁ p©nŁ la gradul IV 

inclusiv, cere sŁ i se ´ncredinἪeze copilul spre creἨtere Ἠi educare, iar cererea se apreciazŁ ca 

fiind ´n interesul copilului. Abandonul de copii se pronunἪŁ dacŁ sunt ´ndeplinite urmŁtoarele 

condiἪii: copilul sŁ se afle ´n ´ngrijirea unei terἪe persoane; pŁrinἪii sŁ dovedeascŁ dezinteres 

vŁdit o perioadŁ de peste 6 luni; sŁ existe o hotŁr©re de declarare a abandonului. Redarea 

exerciἪiului drepturilor pŁrinteἨti ´n cazul abandonului de copii se poate dispune de instanἪa 

de judecatŁ dacŁ au ´ncetat ´mprejurŁrile care au condus la declararea abandonului, redarea 

este ´n interesul copilului Ἠi nu a avut loc adopἪia acestuia ´n condiἪiile legii. Abandonul de 

copii sŁv©rἨit ´n condiἪiile legii penale poate constitui infracἪiune. 

B. Cu sensul de pŁrŁsire a unui bun sau renunἪare la un drept; decizie de a 

renunἪa la un bun sau la un drept, de regulŁ, de proprietate, luatŁ ´n anumite condiἪii 

prevŁzute de lege, abandonul ca termen semnificŁ acἪiune de a abandona, de a pŁrŁsi, de a 

´nceta sŁ ocupi. A abandona constŁ ´n ´ncredinἪarea unui drept cuiva. Ċn dreptul civil, 

abandonul desemneazŁ actul juridic prin care o persoanŁ renunἪŁ la un drept. Finalitatea 

abandonului este renunἪarea la un drept ´n profitul unui nou titular, asupra cŁruia nu ai 

influenἪŁ, noul titular fiind suveran Ἠi independent ´n exercitarea acestui drept. Cu acest sens 

´l ´nt©lnim ´n sintagme precum: 

a) ~ economic.  PŁrŁsirea unor bunuri materiale proprietate particularŁ, obἨteascŁ 

sau de stat (ex.: pŁrŁsirea navelor naufragiate care dupŁ o anumitŁ perioadŁ intrŁ ´n 

proprietatea statului ´n ale cŁrui ape teritoriale au fost abandonate). 

b) ~ ´n favoarea statului. 1. DestinaἪia vamalŁ Ăabandon ´n favoarea statuluiò este 

destinaἪia ´n care o persoanŁ renunἪŁ la mŁrfuri ´n folosul statului fŁrŁ perceperea drepturilor 

de import sau de export Ἠi fŁrŁ aplicarea mŁsurilor de politicŁ economicŁ. 2. Abandonul ´n 

favoarea statului se efectueazŁ de cŁtre persoana interesatŁ care deἪine mŁrfurile cu drept de 

                                                             
3 Noul Cod penal, art. 378 Abandonul de familie. 

document-view.seam?documentId=nrpxaylsnrqw2zloor2wyxzsha3f6mrqga4s2mbxfuytox3bgm3tq
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dispoziἪie sau cu acordul acesteia. Solicitantul suportŁ toate cheltuielile legate de pŁstrare Ἠi 

transportare a mŁrfurilor, precum Ἠi alte cheltuieli apŁrute p©nŁ la momentul validŁrii 

declaraἪiei vamale de Ăabandon ´n favoarea statuluiò.
4
  

c) ~ al bunurilor asigurate.  ConstŁ fie ´n cedarea ´n favoarea asiguratorului a 

proprietŁἪii bunurilor cuprinse ´n asigurare (nava sau ´ncŁrcŁtura), ´n condiἪiile stipulate de 

poliἪa de asigurare, fie dacŁ ´n vederea salvŁrii navei de la naufragiu, echipajul se vede nevoit 

sa abandoneze ´n mare o parte sau ´ntreaga ´ncŁrcŁturŁ.  

d) ~  de suveranitate. AntreneazŁ o pierdere de control Ἠi de influenἪŁ ´n procesul 

de luare a deciziilor, lecturŁ ce contrasteazŁ cu o anumitŁ doctrinŁ ce vede ´n abandon 

punerea deoparte a puterii legislative Ἠi, pe cale de consecinἪŁ, a cetŁἪenilor pe care aceasta o 

reprezintŁ. Este mai degrabŁ un transfer sau exerciἪiul ´n comun al anumitor competenἪe 

statale, cŁci transferul de suveranitate sau abandonul acesteia nu se concep, statele rŁm©n©nd 

suverane Ἠi deciz©nd domeniile ´n care doresc fie sŁ exercite ´n comun cu organizaἪia 

internaἪionalŁ anumite competenἪe, fie sŁ i le transfere acesteia ´n mod exclusiv ´n domenii 

delimitate sau ´n funcἪie de obiective. 

e) ~ de competenѿe. La nivel internaἪional, ar restr©nge sfera competenἪei 

poporului ca deἪinŁtor al puterii supreme de stat Ἠi ar elimina legŁtura legitimŁ ´ntre acel 

popor Ἠi exerciἪiul acestei puteri. Ċn materie de administraἪie teritorialŁ, transferul de 

competenἪe constituie un abandon din partea unei entitŁἪi a gestiunii unui domeniu, unei alte 

entitŁἪi. EntitŁἪile vizate pot fi organizaἪii supra-naἪionale, colectivitŁἪi teritoriale sau structuri 

intercomunale. EntitŁἪile ce Ἠi-au abandonat competenἪele nu mai sunt calificate pentru a le 

exersa, iar competenἪele aparἪin exclusiv noului deἪinŁtor. Uniunea EuropeanŁ rŁspunde 

principiului supleanἪei, deoarece statele membre ale Uniunii Ἠi-au abandonat din competenἪe 

´n profitul acesteia, nemaiav©nd dreptul de a exercita competenἪele transferate. 

II. Determinologizarea 

Trecerea unui termen din limbajul specializat ´n limbajul comun este numit 

determinologizare. De exemplu, termeni precum sancѿiune, avocat, alibi sunt at©t de 

´ncetŁἪeniἪi ´n limbajul nostru de zi cu zi, ´nc©t nici nu mai realizŁm cŁ ei sunt componente ale 

vocabularului juridic.  

Termenul alibi, av©nd ´n latinŁ sensul Ă´n altŁ parteò, este utilizat ´n dreptul penal 

pentru a defini situaἪia de a nu te gŁsi la locul crimei sau al delictului, ´n timpul c©nd s-au 

sŁv©rἨit acestea, put©nd fi utilizat Ἠi cu sensul de mijloc de apŁrare care aduce un sprijin, un 

alibi. Ċn sintagma a avea un ~ are sensul de probŁ de nevinovŁἪie decurg©nd din prezenἪa unei 

persoane, ´n momentul sŁv©rἨirii infracἪiunii, ´n alt parte dec©t ´n locul unde s-a comis 

aceasta. Tot ´n aceastŁ sintagmŁ, alibiul este folosit ca mijloc de apŁrare prin care se invocŁ 

´mprejurarea de mai sus, ´n mŁsura ´n care ´nvinuitul sau inculpatul pot face dovada cŁ ´n 

timpul sŁv©rἨirii infracἪiunii nu se afla la locul unde s-a comis fapta, ci ´n altŁ parte, organele 

judiciare fŁc©nd aplicarea prevederilor legale (art. 10 Ἠi 11 din Codul de procedurŁ penalŁ) Ἠi 

dispun©nd, dupŁ caz, scoaterea de sub urmŁrire ori achitarea persoanei ´nvinuite sau 

inculpate. Proba prin alibi demonstreazŁ prin ea ´nsŁἨi, fŁrŁ coroborarea cu alte elemente 

probatorii, nevinovŁἪia celui la care se referŁ.
5
  

Prin determinologizare, alibi trece ´n limbajul comun, sensul sŁu fiind acela de 

Ăpretext, scuzŁ, justificareò: Ăἧi, mai ales, politicile de flexicuritate fuseserŁ ´ncŁ din primele 

momente criticate de sindicate, care le-au considerat çun alibi pentru flexibilizarea 

                                                             
4 Codul vamal al Republicii Moldova nr. 1149-XIV din 20.07.2000. 
5 Despre probe, mijloacele de probŁ Ἠi procedeele probatorii ´n dreptul procesual penal, a se vedea Oancea E., 

Drept procesual penal. Partea generalŁ, Universul Juridic, BucureἨti, 2019, pp. 114-116. 
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raporturilor de muncŁèò
6
. ĂC©nd omul nu este fericit cu condiἪia sa, el cautŁ un alibi ´n visò

7
, 

sensul fiind  aici de diversiune, de refugiu din realitate. Tot cu sens figurat ´l ´nt©lnim ca 

scuzŁ, justificare a unei conduite reprehensibile sau neobiἨnuite : ĂPur Ἠi simplu am vŁzut 

form©ndu-se ´n zilele noastre un nou gen literar, al cŁrui succes este mare Ἠi care s-ar putea 

numi justificareè sau çalibiè. Tema comunŁ ar fi cam asta: çautorul stabileἨte cŁ, ´n ciuda 

aparenἪelor, el nu este un autorè.ò
8
 Uneori, cuv©ntul apare cu reluarea contextualŁ a sensului, 

semnific©nd justificare: ĂAceastŁ legendŁ a canibalismului nu este dec©t un alibi pentru 

justificarea cupiditŁἪii Ἠi cruzimii cuceritorilor spanioliò
9
. Tot cu sensul de justificare l-am 

´nt©lnit Ἠi ´n titlul dintr-un jurnal : Edi IordŁnescu are alibi pentru prestaѿia modestŁ a lui 

CFR Cluj: ĂNimeni nu se dŁ la o parteò
10
. Ċn contextul actual, ĂAceastŁ autocompŁtimire Ἠi 

autovictimizare sunt un cumul care acoperŁ inerἪia, refuzul schimbŁrii, nu vrem sŁ ne 

schimbŁm obiceiurile. De aceea unii ies fŁrŁ mascŁ, fŁrŁ mŁnuἨi Ἠi defileazŁ ca niἨte 

campioni ai libertŁἪii. E un alibi, o formŁ de justificare ca sŁ nu ´nveἪi lucruri noi. Nu vrei sŁ 

accepἪi cŁ lumea merge ´nainte, indiferent cŁ vrem noi sau nu vrem.ò
11

 ἧi, ´n domeniul 

v©nzŁrii-cumpŁrŁrii bazate pe emoἪie, Ăalibiurile sunt justificŁrile logice pe care le poate 

folosi cineva pentru a se convinge sŁ cumpere un produsò
12
. Ċntr-un context precum Ăam gŁsit 

´n muzicŁ un alibi la tristeἪeò
13
, cuv©ntul are sensul de paliativ. 

Concluzie 

Polisemia este inerentŁ limbajului uman Ἠi limbajelor de specialitate, inclusiv celui a 

dreptului
14
, cŁci una dintre ideile preconcepute cŁ limbajul dreptului ar trebui sŁ privilegieze 

monoreferenἪialitatea
15

 nu mai este valabilŁ.  ExistŁ o ´ntrepŁtrundere ´ntre vocabularul 

general Ἠi diferitele vocabulare de specialitate, statutul aceleiaἨi unitŁἪi lexicale oscil©nd ´ntre 

termen Ἠi cuv©nt, recursul la context fiind imperativ pentru reperarea sensului. Polisemia nu 

mai este perceputŁ ca o imperfecἪiune, cŁci Ălimbajul devine de neconceput fŁrŁ eaò
16

. 
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Abstract: The question of attributing the status of subject of international law to the individual, in 

particular the natural person, is the subject of numerous doctrinal controversies. There are some 

authors who try to recognize the individual as an international personality, while other authors deny 
it, and on the other hand there are also authors who believe that individuals are ultimately the only 

subjects of international law. It is precisely for this reason that we have proposed that in this work, 

we should clarify as much as possible, what is the legal position of the individual in the relations of 
international law and the formulation of a personal opinion on this subject. 
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1. Introduction 

This issue of attributing the status of subject of international law to the individual, to 

the individual, has been, over time, the subject of numerous doctrinal controversies. 

There are some authors such as for example: M.Sibert, H.Kelsen, Ph.Jessup, who try 

to recognize the individual's quality as an international personality, while the vast majority of 

the authors deny it, and on the other hand there are also authors such as for example: the 

french professor G Scelle, Leon Duguit, Nicolas Politis, who believes that individuals are,  as 

a last resort, the only subjects of international law. (Balan, 2001)  

In the interwar period, most of the doctrinaires rejected this theory, which, however, 

gained more and more followers in the European legal literature after the Second World War. 

(Ghergheĸ, 2017) 

Thus, in the international relations after the Second World War, a series of new 

situations arose that again drew attention to this issue, regarding the possible consideration of 

the individual as having the quality of a subject of international law. 

Among the legal situations invoked in support of this statement we mention: the 

sentences of the international military tribunals in Nuremberg and Tokyo by which the main 

war criminals were convicted; the protection of the rights of refugees directly by an 

international body of the United Nations High Commissioner for Refugees; the provisions of 

international documents such as the European Convention for the Protection of Fundamental 

Human Rights or the Rules of Procedure of the European Court of Justice, according to 

which the individual is recognised, under certain conditions, the right of access to 

international contentious courts such as the European Court of The Rights of the Egg or the 

European Court of Justice.  

Since individuals, holders of decision-making and controlling power, could not be 

exempted from liability, in the practice of the Nuremberg and Tokyo Military Tribunals, the 

principle of the responsibility of the superior for the act of subordinates was recognized and 

applied. This principle, complementary to criminal liability for one's own deed, was later 

codified in the Statutes of the International Criminal Tribunals for the former Yugoslavia and 

Rwanda.  
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The International Criminal Court also recognises, together with other general 

principles of international law, the principle of individual criminal liability. According to art. 

25 para. (1) and (2) of the Statute, 'The Court shall have jurisdiction over natural persons. 

Anyone who commits a crime within the jurisdiction of the Court is individually responsible 

and can be punished according to the Statute." 

We note that, both in the case of ad hoc tribunals and in the case of the International 

Criminal Court, in order to establish the criminal liability of individuals who have committed 

crimes, it is irrelevant whether or not the typology of international criminalisations has 

resonance in the domestic laws of the states. It is worth mentioning that both the International 

Criminal Court and the ad hoc courts were set up to judge the great criminals, and not the 

physical perpetrators of international crimes, i.e. persons who plan, organize or make a 

significant contribution to the commission of international crimes, although the exclusion or 

circumscribing of a certain category of perpetrators has not been expressly regulated. (Pasca, 

2020)  

Thus, in contemporary public international law, the regulations regarding the natural 

person know two main trends: the first trend is represented by the regulations of international 

law regarding the repression of certain acts committed by individuals and qualified as 

international crimes, and the second trend is more recent and aims at the establishment of an 

international system of norms for the protection of the natural person. 

2. The international legal position of the individual 

 

As we are well aware, the individual is subject to the jurisdiction of the State of which 

he is a national, and so he cannot appear in direct international relations except through it.  

The fact that natural persons are liable for acts which constitute international offenses 

does not mean their implicit recognition as subjects of international law.  

The perpetrators are punished on the basis of national criminal law, adopted by States 

in implementing the obligations assumed by the conventions, and therefore in such situations 

the authors (individuals) are subject to national law. (Ciuca, 2017)  

Undoubtedly, from the point of view of international law, the natural person cannot be 

compared with the state or with international organizations, but the developments that will 

follow with regard to human rights, reveal, in certain circumstances, tendencies that are likely 

to bring developments in this field, which cannot be ignored. 

I. Brownlie argues that: "There is no general rule in the sense that the individual could 

not be the subject of international law and, in a certain context, he appears to have legal 

personality internationally. At the same time, however, to classify the individual as the 

subject of this right is of no use, since it seems to involve certain prerogatives that do not 

exist, nor does it eliminate, the difficult task of distinguishing between the individual and 

other types of subjects." 

In the process of its historical development, international law dealt only with states, 

absolutely ignoring the human person, but with the adoption of the UN Charter, the 

promotion and encouragement of respect for fundamental human rights and freedoms was 

declared as one of the main goals of the world organization.  

Thus contemporary international law is unthinkable without human rights. The object 

of regulating the rules on human rights, as well as that of the norms of international law, is 

interstate relations. Thus, as regards the individual, the natural person, he benefits from the 

fruits of that cooperation, exercising those rights on the basis of national law, which has 

enshrined the results of international cooperation, and he is in fact the recipient of 

international law. 

Also, international law established at the various stages of its development, first the 

legal capacity of certain specified categories of persons, and then to establish it to the natural 
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Persians in general. It should be noted, however, that this is one limited to matters in which 

the law of the convention directly confers rights and obligations, in international criminal 

matters or in the field of international protection of human rights. 

The first two subjects mentioned are relatively centralised in the international legal 

system, comprising mandatory rules and mechanisms put in place to ensure the application of 

international law. (Constantine, 2010) 

Proponents of the conception of the international legal personality of the individual 

refer first of all to the fact that international law creates direct rights and obligations on his 

behalf. What needs to be stressed, however, is that these cases are extraordinary and limiting 

ones, rarely encountered, when only with the help of national law, the task of combating 

international crime cannot be solved, such as: maritime piracy, genocide or apartheid. (Balan, 

2001) 

Thus, the judgment of the International Military Tribunal in Nuremberg stated: 

"Crimes against international law are committed by men and not by abstract formations, and 

only by means of punishing individuals who commit such crimes, can the prescriptions of 

international law be forcibly fulfilled."  

There are a large number of international conventions in the field of human rights, but 

their provisions give rise to obligations to ensure respect for these rights and not to create 

them directly at the expense of the individual. 

In order to be the active subject of a particular legal order, an entity, in addition to 

having to be vested on its part with clearly defined rights and obligations, must also be able to 

act directly, through specially established procedures, in order to effectively enforce and 

exercise the rights it enjoys. 

Thus, it is clear from the above reasons that the natural person, the individual, in 

relations of international law appears only as an indirect beneficiary of rules of international 

law and not as a direct subject, creator of the rules of international law. It does not possess its 

own international legal capacity and is independent of the States.  

The access of the individual to international legal procedures in order to ensure the 

respect of fundamental rights has its legal support in the participation of states in international 

treaties regulating, exceptionally, such access. If the State were to decide to withdraw from a 

certain international treaty which refers to the granting of such rights to the natural person, 

the individual would be deprived of any legal capacity to act before such international courts 

or bodies. 

The decision of the International Court of Justice of 2007 in the case of Bosnia and 

Herzegovina v. Serbia and Montenegro changed the dates of the matter, showing that 

violation of the provisions of the Genocide Convention (adopted on 9 December 1948 by the 

United Nations General Assembly) may entail, at the same time or at different intervals of 

time, both individual criminal liability and state liability,  following that the criminal liability 

of the natural person will be established by the International Criminal Court, and the 

international liability of the state by the International Court of Justice. 

The International Court of Justice held in that case that Serbia did not commit the 

crime of genocide through persons or bodies holding it accountable under customary 

international law because it did not have control over the persons involved in the Srebrenica 

massacre (Republika Srpska), did not participate in an agreement on the commission of the 

crime of genocide,  he did not instigate and was not complicit in this crime, which is why the 

claim for compensation was rejected. However, the International Court of Justice considered 

that Serbia had violated the obligation to prevent genocide laid down in Article III(e) of the 

Convention for the Prevention and Punishment of the Crime of Genocide, as well as the 

obligation to transfer Ratko Mladiĺ to the International Criminal Tribunal for the former 

Yugoslavia, asking Serbia to immediately take effective measures to comply with its 
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obligations. The Court thus makes a distinction between liability for the Commission of the 

genocide offense and liability for the breach of the obligation to prevent genocide. 

Admitting the international responsibility of the state, the question obviously arises 

whether in order to hold the state international responsibility for the acts of persons or entities 

who have committed international crimes on its behalf, it is necessary that they have the 

status of deleuri of the state. (PaἨca, 2020) 

According to the provisions of Articles 4 and 5 of the Draft United Nations 

Commission on the Liability of the State for International Illegal Acts, the actions of state 

bodies may be attributed to the State when they exercise legislative, executive, judicial 

functions or are "empowered by the State to exercise prerogatives of public power". The 

International Court of Justice states that it is possible to hold a State liable for the crime of 

genocide "when the act was committed by a person or by a body, if their acts can be 

attributed to the State by virtue of the state's breach of the obligation to sanction those acts." 

Thus, it can be concluded that a person, group of persons or any other entity may be 

treated as a body of the State for the purpose of attracting international liability óeven if such 

a qualification does not result from national law, when such persons have acted in complete 

dependence on the State, as an instrument of this." Otherwise, for the purpose of 

circumventing the criminal liability mechanism, the State would act through persons or 

entities whose autonomy would be fiction. It is therefore sufficient for international liability 

to be triggered, that a group of persons or an entity, even if they do not have a state-owned 

wrelike power, has acted under the control of or on the initiative of the State. Therefore, it is 

not sovereignty but the public power conferred by the State by the support of these entities 

that allows for the extension of international liability. (Pasca, 2020)  

3. Conclusions 

The fact that the individual is not recognised in international law as a subject of law 

does not mean that it is not important for international society, but the important thing is to 

find real and effective means to ensure respect for human rights in the natural process of 

interaction of national and international legal orders. 

Thus, taking into account also the way in which the natural person appears and acts in 

certain situations, depending on the provisions of some international treaties, we can say that 

although the individual does not have international legal personality, he nevertheless enjoys a 

certain status in international law, precisely because of the willingness of the States to 

collaborate with each other in order to protect human rights. 

The individual's status as an addressee does not imply that of international law, 

because it should be at the same time not only the recipient, but also the creator of the norm, 

a role which is not recognized. 

However, the individual cannot be ignored the benefit of a certain status, because 

through the state, the individual also participates in the creation of international law, thus not 

being able to ignore the developments in European law and international law, in which the 

individual is recognized alongside states, organizations and other legal persons, as being a 

subject of law. 
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Abstract: The accession of the European Union to the European Convention on Human Rights and 
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aspirations. Negotiations, that started in the summer of 2010, were blocked by the negative opinion of 

the Court of Justice of the European Union in 2014, will be resumed only in September 2020. The 

present paper seeks an analysis of the accession procedure related to the relationship between the 
Charter of Fundamental Rights of the European Union and the European Convention on Human 

Rights and Fundamental Freedoms, but also of the reactions generated by Opinion 2/13 of the Court 

of Justice of the European Union. Negotiations have resumed and political arguments in favor of 

accession are still timely, but will they be able to overcome the obstacles imposed by the Court of 
Justice of the European Union? 
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1. PREMISELE ADERŀRII 

ConvenἪia EuropeanŁ a Drepturilor Omului Ἠi LibertŁἪilor Fundamentale
1
 a fost 

elaboratŁ sub egida Consiliului Europei, fiind adoptatŁ la 4 noiembrie 1950, la Roma. Aceasta 

garanteazŁ protecἪia drepturilor omului la nivel european, fiind unul dintre cele mai complexe 

instrumente internaἪionale constituite ´n acest scop. 

Preocuparea pentru protecἪia drepturilor omului a apŁrut destul de t©rziu la nivelul 

Uniunii Europene. ProtecἪia drepturilor omului reprezintŁ at©t o problemŁ internŁ c©t Ἠi una de 

drept internaἪional, fiecare stat av©nd ´nsŁ obligaἪia de a adopta dispoziἪii ce reglementeazŁ 

drepturile Ἠi libertŁἪile fundamentale ale omului
2
. IniἪial statele au fost axate pe o integrare 

economicŁ, nefiind introduse ´n tratatele fondatoare nicio prevedere expresŁ cu privire la 

drepturile omului, pe de o parte, datoritŁ ariei de acoperire destul de restr©nse a tratatelor 

fondatoare, iar pe de altŁ parte Ἠi datoritŁ eἨecului realizŁrii ĂComunitŁἪii Politice Europeneò. 

Ċn lipsa unor prevederi exprese, Curtea de JustiἪie a Uniunii Europene, ´n jurisprudenἪa sa, Ἠi-a 

gŁsit inspiraἪie ´n valorile constituἪionale comune ale statelor membre, dar Ἠi ´n principiile 

generale ale dreptului european, precum Ἠi ´n convenἪiile internaἪionale cu privire la drepturile 

omului, ´n special CEDO, la care statele membre erau parte
3
.  

ApariἪia unui veritabil sistem de apŁrare a drepturilor fundamentale ´n interiorul 

Uniunii Europene a fost declanἨatŁ odatŁ cu proclamarea Cartei fundamentale a drepturilor 

                                                             
1 Ċn continuare referirea la acest document se va realiza prin sintagma ĂCEDOò. 
2 O.V. Nagy (2012), Aspects regarding the right to life as a fundamental human right, publicat ´n Academia 

Science Journal, Juridica Series, no. (1), Tg. MureἨ, printat de mediaexpert.ro, ISSN 2285-8091, p. 59. 
3  L. CŁtanŁ, I. R. Toncean Luieran, Dreptul Uniunii Europene. Istoric. Instituѿii. Izvoare. Drepturi 

fundamentale, Editura Pro Universitaria, 2018, p. 186. 
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omului
4
 ´n anul 2000 la Nisa, ´n cadrul Consiliului European. ĊnsŁ, Carta nu a fost introdusŁ ´n 

Tratatul de la Nisa
5
, fiind un document care nu impunea o obligaἪie oficialŁ ´n sarcina 

instituἪiilor comunitare. Abia ´n 2009, odatŁ cu intrarea ´n vigoare a Tratatului de la Lisabona
6
, 

Carta primeἨte valoare juridicŁ egalŁ cu cea a tratatelor. 

At©t Consiliul Europei, c©t Ἠi Uniunea EuropeanŁ sunt guvernate de aceleaἨi valori 

fundamentale, printre care Ἠi drepturile omului. Tratatul de la Maastricht
7
 (1992) ´n art. F pct. 

2 consacra pentru prima datŁ CEDO ca fiind principiu de drept comunitar, potrivit cŁruia 

ĂUniunea respectŁ drepturile fundamentale, aĸa cum sunt garantate de ConvenŞia 

europeanŁéò.  

Referitor la raportul dintre CartŁ Ἠi CEDO, dispoziἪiile sunt destul de coerente. Ċn 

temeiul art. 52 alin. 3) din CartŁ Ắ n mŁsura ´n care prezenta cartŁ conἪine drepturi ce 

corespund unor drepturi garantate prin ConvenἪia europeanŁ pentru apŁrarea drepturilor 

omului ĸi a libertŁŞilor fundamentale, ́nŞelesul ĸi ´ntinderea lor sunt aceleaĸi ca ĸi cele 

prevŁzute de convenŞia menŞionatŁò. ĊnsŁ, teza a doua a aceluiaἨi articol dispune cŁ ĂaceastŁ 

dispoziŞie nu ´mpiedicŁ dreptul Uniunii sŁ confere o protecŞie mai largŁò. DeἨi aparent 

reglementarea este ambiguŁ, aἨa cum s-a apreciat Ἠi ´n doctrinŁ
8
, interpretarea acestei 

dispoziἪii trebuie fŁcutŁ ´n sensul cŁ Ănivelul protecἪiei asigurate de cartŁ nu poate fi  

niciodatŁ inferiorò celui garantat prin CEDO
9
. Ċntr-o altŁ opinie

10
, ñjudecŁtorul CurἪii de 

JustiἪie a Uniunii Europene trebuie sŁ integreze jurisprudenἪa CurἪii Europene a Drepturilor 

Omului Ἠi sŁ fie suficient de flexibil cu privire la propriile hotŁr©ri pentru a fi pe aceeaἨi linie 

cu interpretŁrile ConvenἪiei europeneò. 

DorinἪa de uniformizare Ἠi corelare a celor douŁ sisteme de protecἪie a drepturilor 

omului rezidŁ ´n primul r©nd din necesitatea de ´ntŁrire a protecἪiei drepturilor omului la 

nivelul Europei, dar Ἠi din nevoia de creare a unui sistem coerent de protecἪie a drepturilor 

fundamentale. ĊnsŁ, sunt o mulἪime de diferende instituἪionale, procedurale Ἠi, nu ´n ultimul 

r©nd, de conἪinut dintre cele douŁ sisteme. Elementul comun Ἠi punctul de plecare ´n 

realizarea acestui acord este tocmai componenἪa celor douŁ sisteme Ἠi anume, statele membre 

ale Uniunii Europene sunt Ἠi membre ale Consiliului Europei. 

 

2. CADRUL LEGAL DE ADERARE A UNIUNII EUROPENE LA 

CONVENἩIA EUROPEANŀ A DREPTURILOR OMULUI ἧI A LIBERTŀἩILOR 

FUNDAMENTALE  

Procedura aderŁrii implicŁ pregŁtirile corespunzŁtoare, at©t la nivelul Uniunii 

                                                             
4 Carta Drepturilor Fundamentale a Uniunii Europene a fost publicatŁ ´n Jurnalul Oficial al Uniunii Europene 

C303 din 2007. Ċn continuare, referirea la acest document se va face prin sintagma ĂCartaò. 
5 Tratatul de la Nisa a fost semnat pe 26 februarie 2001 ´n cadrul Consiliului European de la Nisa (FranŞa) ĸi a 

intrat ´n vigoare la 1 februarie 2003, dupŁ ce a fost ratificat de fiecare stat membru, fie prin vot ´n parlamentul 
naŞional, fie prin referendum. 
6 Facem precizarea cŁ Uniunea EuropeanŁ s-a creat ca ĸi concept politic odatŁ cu Tratatul de la Maastricht, 

apreciat ca fiind cea mai importantŁ reuĸitŁ din istoria ComunitŁŞilor europene de la semnarea Tratatului de la 

Roma, ´nsŁ saltul calitativ real de la Uniune, ca ĸi concept politic, la Uniune ca persoanŁ juridicŁ s-a realizat prin 

Tratatul de la Lisabona intrat ´n vigoare la data de 1 decembrie 2009 ï a se vedea, Versiune consolidatŁ a 

Tratatului privind Uniunea EuropeanŁ ĸi a Tratatului privind funcŞionarea Uniunii Europene (Tratatul de la 

Lisabona), Jurnalul Oficial al Uniunii Europene C 326, 26.10.2012. 
7 Tratatul de la Maastricht asupra Uniunii Europene a fost publicat ´n Jurnalul Oficial al Uniunii Europene C191 

din 29.07.1992. 
8
 R. Schutze, Dreptul constituѿional al Uniunii Europene, Editura UniversitarŁ, BucureἨti, 2012, p. 426. 

9 Ċn context menἪionŁm cŁ ĂexplicaἪiileò redactate la CartŁ prevŁd o listŁ a articolelor din CartŁ ce au acelaἨi 
´nἪeles Ἠi domeniu de aplicare cu articolele corespondente din CEDO, precum Ἠi o listŁ a articolelor din CartŁ ce 

au acelaἨi ´nἪeles cu articolele corespondente din CEDO, dar un domeniu de aplicare mai extins. 
10 S. van Raepenbusch, Dreptul instituѿional al Uniunii Europene, Editura Rosetti International, BucureἨti, 2011, 

p. 371. 
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Europene, c©t Ἠi la nivelul Consiliului Europei. 

Ċn ceea ce priveἨte Consiliul Europei, s-a procedat la modificarea art. 59 din CEDO, 

care reglementeazŁ semnarea Ἠi ratificarea convenἪiei. Art. 59 din CEDO, ´n forma sa iniἪialŁ, 

nu prevedea posibilitatea semnŁrii convenἪiei de cŁtre organizaἪiile internaἪionale. DeἨi nu 

interzicea ´n mod expres acest lucru, statele semnatare au decis sŁ nu lase loc de interpretare 

´n ceea ce priveἨte Uniunea EuropeanŁ. Astfel, Protocolul nr. 14 la CEDO introduce alin. 2) 

la art. 59 din ConvenἪie, potrivit cŁruia ĂUniunea EuropeanŁ poate adera la prezenta 

ConvenἪieò. Protocolul deschis spre semnare ´n 2004, a intrat ´n vigoare ´n 2010, fiind 

ratificat de toate statele membre. 

Desigur, modificarea art. 59 din CEDO era necesarŁ cu at©t mai mult cu c©t, 

paragraful 1 din convenἪie dispune cŁ aceasta este deschisŁ spre semnare de cŁtre Ămembriiò 

Consiliului Europei, care, ´n lumina convenἪiei, sunt Ăstate europeneò
11

. 

ĊncŁ din 1979, Comisia EuropeanŁ a arŁtat printr-un memorandum necesitatea aderŁrii 

la CEDO, iar ´n 1990 a solicitat Consiliului de miniἨtri un mandat pentru a demara 

negocierile de aderare. ĊnsŁ, comunitŁἪile europene nu erau pregŁtite, prin Avizul nr. 2/94 din 

martie 1996, Curtea de JustiἪie a Uniunii Europene s-a pronunἪat negativ, apreciind cŁ o astfel 

de aderare impune o modificare prealabilŁ a tratatelor
12

. 

Ċntruc©t Uniunea EuropeanŁ nu avea competenἪa ´ncheierii unor astfel de tratate ´n 

materia drepturilor omului, legislaἪia Uniunii a fost modificatŁ corespunzŁtor prin Tratatul de 

la Lisabona. Astfel, art. 6 alin. 2) al Tratatului privind UE dispune cŁ ĂUniunea aderŁ la 

ConvenἪia europeanŁ pentru apŁrarea drepturilor omului Ἠi a libertŁἪilor fundamentale. 

CompetenἪele Uniunii, astfel cum sunt definite ´n tratate, nu sunt modificate de aceastŁ 

aderareò. Se observŁ o ´ncadrare strictŁ a aderŁrii, ´n limitele competenἪei Uniunii, dar mai 

ales trebuie subliniatŁ ĂcerinἪaò de aderare a UE la CEDO, Ἠi nu doar o simplŁ recomandare. 

Ratificarea este astfel supusŁ procedurii prevŁzutŁ la art. 218 din Tratatul privind 

funcἪionarea UE, ce reglementeazŁ acordurile dintre Uniune Ἠi state terἪe sau organizaἪii 

internaἪionale. InstituἪiile angrenate ´n procedurŁ sunt Consiliul de miniἨtri, Comisia 

EuropeanŁ, Parlamentul European Ἠi Curtea de JustiἪie a UE.  

Din analiza art. 218 al Tratatului privind funcἪionarea UE rezultŁ cŁ negocierile sunt 

conduse din partea Uniunii Europene de cŁtre Comisia EuropeanŁ. La nivelul Consiliului 

Europei a fost constituit un grup de lucru, Comitetul director pentru drepturile omului 

(CDDH) care, ´mpreunŁ cu reprezentanἪii UE, sŁ realizeze instrumentul legal necesar aderŁrii 

EU la CEDO.  

DeἨi art. 218 alin. 8) din Tratatul privind funcἪionarea UE statueazŁ regula conform 

cŁreia pe parcursul procedurii de ´ncheiere a unui acord, Consiliul hotŁrŁἨte cu majoritate 

calificatŁ, ́n situaἪia aderŁrii UE la CEDO, Consiliul hotŁrŁἨte ´n unanimitate. Mai mult, 

potrivit art. 218 alin. 8) ultima tezŁ din Tratatul privind funcἪionarea UE Ădecizia privind 

´ncheierea acestui acord intrŁ ´n vigoare dupŁ aprobarea sa de cŁtre statele membre, ́n 

conformitate cu normele lor constituἪionaleò. Ċn acord cu cele exprimate ´n doctrinŁ se 

observŁ o dublŁ autorizare a aderŁrii din partea statelor, o datŁ ´n Consiliu Ἠi apoi, ´n afara 

acestuia
13
.  Ċn altŁ ordine de idei, la nivelul Consiliului Europei, cele 27 de state membre ale 

Uniunii Europene vor trebui sŁ voteze alŁturi de restul statelor semnatare ale CEDO, ´ncŁ o 

datŁ intrarea ´n vigoare a acordului. Oricum, cel mai probabil, ´n practicŁ, aceste operaἪii se 

vor desfŁἨura ´n acelaἨi timp. 

Ċn calitate de reprezentant al populaἪiei Uniunii Europene, Parlamentul European este 

informat cu privire la fiecare aspect pe parcursul desfŁἨurŁrii etapelor procedurii, decizia 

                                                             
11 R. Schutze, op. cit., p. 365. 
12 J. Callawaert, The accession of the European Union to the European Convention of Human Rights, Council of 

Europe Publishing, 2014, p. 47. 
13 R. Schutze, op. cit., p. 432. 
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privind ´ncheierea acordului fiind luatŁ doar dupŁ aprobarea acestuia.  

Tot ca parte a procedurii, ́n virtutea art. 218 alin. 11) din Tratatul privind funcἪionarea 

UE, Ăun stat membru, Parlamentul European, Consiliul sau Comisia poate obἪine avizul 

CurἪii de JustiἪie cu privire la compatibilitatea unui acord preconizat cu dispoziἪiile 

tratatelorò. Opinia CurἪii este esenἪialŁ ´ntruc©t un aviz negativ duce fie la modificarea 

acordului propus, fie la modificarea tratatelor, potrivit art. 218 alin. 11) teza a doua din 

Tratatul privind funcἪionarea UE. 

 

2.1. Protocolul nr. 8 cu privire la art. 6 alin. 2) din Tratatul privind funcἪionarea 

Uniunii Europene 

Protocolul nr. 8 la Tratatul de la Lisabona stabileἨte principiile ce guverneazŁ 

procedura de aderare.  

Ċn primul r©nd, protocolul impune pŁstrarea caracteristicilor specifice ale Uniunii 

Europene Ἠi ale dreptului ei, subliniind douŁ aspecte importante. Pe de o parte, sunt aduse ´n 

prim plan modalitŁἪile speciale ale participŁrii Uniunii la autoritŁἪile de control ale CEDO, 

avem ´n vedere participarea la Curte Ἠi la Comitetul de miniἨtri ai Consiliului Europei. Pe de 

altŁ parte, se acordŁ o atenἪie sporitŁ Ămecanismelor necesare pentru a garanta cŁ recursurile 

formulate de statele care nu sunt membre Ἠi recursurile individuale sunt dirijate corect 

´mpotriva membrelor Ἠi/sau Uniunii, dupŁ cazò
14

. 

Ċn al doilea r©nd, protocolul limiteazŁ strict aderarea prin instituirea unei dispoziἪii 

potrivit cŁreia Ăaderarea Uniunii nu aduce atingere nici competenἪelor Uniunii, nici 

atribuἪiilor instituἪiilor acesteiaò
15
. AceastŁ dispoziἪie ar putea fi analizatŁ prin raportare la 

art. 51 alin. 2) din CartŁ care, la r©ndul ei statueazŁ acelaἨi principiu, Ἠi anume nu stabileἨte 

nici o nouŁ putere sau sarcinŁ pentru Uniune Ἠi nici nu modificŁ competenἪele Ἠi sarcinile 

definite ´n tratate. Astfel, nici acordul de aderare nu poate avea ca efect extinderea 

domeniului de aplicare a dreptului Uniunii dincolo de competenŞele acesteia stabilite ´n 

tratate.  

Mai mult, acordul de aderare nu trebuie sŁ aducŁ atingere situaἪiei speciale a statelor 

membre prin raportare la ConvenἪie, at©t ´n ceea ce privesc protocoalele semnate de acestea, 

c©t Ἠi eventualele rezerve cu privire la ConvenἪie. Potrivit unei opinii doctrinare aceastŁ 

dispoziἪie este o consecinἪŁ logicŁ a principiului conform cŁruia Uniunea aderŁ ´n limitele 

competenἪelor sale
16

. 

Ċn sf©rἨit, art. 3 din Protocolul nr. 8 dispune cŁ acordul de aderare nu trebuie sŁ 

afecteze art. 344 din Tratatul privind funcἪionarea UE, conform cŁruia Ăstatele membre se 

angajeazŁ sŁ nu supunŁ un diferend cu privire la interpretarea Ἠi aplicarea tratatelor unui mod 

de reglementare diferit de cele prevŁzute de acesteaò. 

DeclaraἪia anexatŁ la actul final al conferinἪei interguvernamentale care a adoptat 

Tratatul de la Lisabona referitoare la art. 6 alin. 2) din Tratatul privind UE subliniazŁ la 

r©ndul ei, cŁ procedurile de aderare trebuie sŁ permitŁ ĂmenἪinerea aspectelor specifice 

ordinii juridice ale Uniuniiò. 

 

3. SITUAἩIA ACTUALŀ A ADERŀRII 

Urmare a ´ncheierii negocierilor, la nivelul CDDH a rezultat un pachet de instrumente 

juridice care stabileau modalitŁἪile de aderare a UE la CEDO. Proiectul acordului de aderare 

a fost trimis spre avizare CurἪii de JustiἪie a Uniunii Europene. 

3.1. Avizul 2/13 al CurἪii de JustiἪie al Uniunii Europene 

Ċn Avizul 2/13 emis la data de 18 decembrie 2014, Curtea de JustiἪie a Uniunii 

                                                             
14 Art. 1 lit. b) din Protocolul nr. 8 la Tratatul de la Lisabona. 
15 Art. 2 teza unu din Protocolul nr. 8 la Tratatul de la Lisabona. 
16 J. Callawaert, op. cit., p. 51. 
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Europene s-a pronunἪat cu privire la compatibilitatea proiectului de acord cu tratatele UE 

apreciind cŁ nu este ´n concordanἪŁ cu art. 6 alin. 2) din Tratatul privind UE Ἠi nici cu 

Protocolul nr. 8 cu privire la art. 6 alin. 2) din Tratatul privind UE. Denumit Ăbomba de 

CrŁciun de la Curteò
17
, avizul a st©rnit un val de reacἪii negative, de dezamŁgire.  

Curtea de JustiἪie a UE a identificat mai multe aspecte care au dus la decizia de 

respingere a proiectului de acord: 

- compatibilitatea dintre art. 53 din CartŁ Ἠi art. 53 din CEDO;  

- respectarea principiului ´ncrederii reciproce;  

- relaἪia dintre aderare Ἠi Protocolul nr. 16 la CEDO;  

- respectarea articolului 344 din Tratatul privind funcἪionarea UE;  

- coresponsabilitate;  

- implicare prealabilŁ;  

- particularitŁἪile politicii externe Ἠi de securitate comune. 

Nu ne propunem o analizŁ exhaustivŁ a Avizului 2/13 al CurἪii de JustiἪie a Uniunii 

Europene, ´ntruc©t a fost deja supus numeroaselor analize Ἠi dezbateri. ĊnsŁ, ne oprim asupra 

principalelor probleme ce trebuie rezolvate, aἨa cum reiese din aviz. Pe scurt, Curtea de 

JustiἪie a Uniunii Europene apreciazŁ cŁ aderarea UE la CEDO trebuie realizatŁ cu luarea ´n 

considerare a caracteristicilor specifice ĸi a autonomiei dreptului Uniunii, pentru a se asigura, 

´n principal: 

- respectarea principiului ´ncrederii reciproce ´ntre statele membre ´n 

dreptul Uniunii, 

- corelarea ´ntre mecanismul instituit prin Protocolul nr. 16 ĸi procedura 

de trimitere preliminarŁ prevŁzutŁ la art. 267 din Tratatul privind funcἪionarea UE, 

- excluderea posibilitŁŞii ca litigiile  dintre statele membre sau dintre 

acestea ĸi Uniune referitoare la aplicarea CEDO ´n domeniul de aplicare material al 

dreptului Uniunii sŁ fie deduse judecŁŞii CurŞii Europene a Drepturilor Omului, 

- respectarea caracteristicilor specifice ale dreptului Uniunii ´n ceea ce 

priveĸte controlul jurisdicŞional al actelor, acŞiunilor sau omisiunilor ´n materie de 

politicŁ externŁ ĸi de securitate comunŁ (PESC). 

Impasul ´n care s-a ajuns s-a dovedit a fi greu de trecut. Pentru a rezolva situaἪia 

cauzatŁ de aviz, s-a sugerat ca tratatele sŁ fie revizuite sau ca Protocolul nr. 8 sŁ fie abrogat. 

ĊnsŁ, aceastŁ propunere ´nt©mpinŁ obstacole semnificative. Pe l©ngŁ opoziἪia statelor membre 

de a ´ncepe un proces de revizuire a tratatelor, abrogarea protocolului nu ar rezolva problema. 

ConἪinutul sŁu reitereazŁ doar principiile tratatelor Ἠi ale jurisprudenἪei anterioare a CurἪii de 

JustiἪie a UE 
18

. 

RenunἪarea la aderare nu este o soluἪie ´ntruc©t statele membre pot fi aduse ´n faἪa 

CurἪii Europene a Drepturilor Omului c©nd implementeazŁ dreptul UE. Astfel, potrivit 

procedurii ´n faἪa curἪii, statele membre ale UE trebuie sŁ se Ădescurceò singure ´n faἪa CurἪii 

Europene a Drepturilor Omului, ceea ce nu corespunde principiilor Ἠi valorilor Uniunii. Mai 

mult, doctrina
19

 subliniazŁ cŁ, ´n privinἪa drepturilor fundamentale, status quo-ul nu pare 

capabil sŁ asigure un nivel stabil de protecἪie Ἠi securitate juridicŁ pe termen lung. Nu ´n 

ultimul r©nd, eliminarea obligaἪiei legale a UE de a adera la CEDO ar submina ´nsŁἨi ideea 

unei ´nἪelegeri colective Ἠi a respectŁrii drepturilor fundamentale. La r©ndul sŁu, aceasta ar 

                                                             
17

 P. Tacik, After the Dust Has Settled: How to Construct the New Accession Agreement After Opinion 2/13 of 

the CJEU?, German Law Journal, 18 (04), pp. 919-967, 2017. 
18 J.P. Jacque, What next after Opinion 2/13 of the Court of Justice on the accession of the EU to ECHR?, Policy 

Department for Citizensò Rights and Constitutional Affairs, European Parliament, 2016, p. 32. 
19 J. Callawaert, Do we still need Article 6(2) TEU? Considerations on the absence of EU accession to the 

ECHR and its consequences, Common Market Law Review, pp.1685-1716, 2018, p. 1688. 
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putea iniἪia un proces care sŁ ducŁ la dezlegarea completŁ a arhitecturii europene actuale de 

protecἪie a drepturilor fundamentale. 

Cert este cŁ art. 6 din Tratatul privind UE cere ca Uniunea sŁ ratifice ConvenἪia, astfel 

cŁ nu este altŁ opἪiune dec©t sŁ se continue negocierile. Argumentele politice ´n favoarea 

aderŁrii sunt ´ncŁ oportune. Neaderarea va da naἨtere unui dublu standard ´n materia 

protecἪiei drepturilor omului ´ntre statele europene care sunt sau nu membre ale UE Ἠi ´nsŁἨi 

UE. 

Cre©ndu-se o comunitate ´n care toἪi membrii sŁi sunt legaἪi de aceleaἨi norme 

comune ale CurἪii Europene a Drepturilor Omului, va consolida poziἪia UE ´n discuἪia privind 

statul de drept. Toate acestea, ´n contextual actual, ´n care aceste valori comune sunt puternic 

contestate. Ċn opinia doctrinei
20
, aderarea ar dizolva tensiunile dintre obligaἪiile statelor 

membre cu privire la CEDO Ἠi cele cu privire la UE. Mai mult, aceste tensiuni, care ar putea 

da naἨtere la potenἪiale conflicte, ar slŁbi punerea ´n aplicare a legislaἪiei UE. 

 

3.2. Reluarea negocierilor de aderare 

DupŁ o perioadŁ de reflexie Ἠi de examinare aprofundatŁ a opiniei CurἪii de JustiἪie a 

Uniunii Europene s-a ajuns la concluzia cŁ obiectivele CurἪii nu sunt imposibil de atins. 

Astfel, ´n octombrie 2019, Comisia EuropeanŁ anunἪŁ Consiliul Europei cŁ este pregŁtitŁ 

pentru o nouŁ iniἪiativŁ de aderare, iar ´n septembrie 2020 s-a decis reluarea negocierilor, ´n 

speranἪa unui rezultat Ărapid Ἠi de succes pentru Europa, ´n ansambluò
21

. 

LucrŁrile se desfŁἨoarŁ ´n vederea modificŁrii proiectului de acord de aderare la ceea 

ce este strict necesar pentru a aborda obiecἪiile ridicate de Curtea de JustiἪie a Uniunii 

Europene. Ċn acord cu cele exprimate ´n doctrinŁ
22
, apreciem cŁ direcἪia de urmat este 

elaborarea unor norme interne UE, absenἪa acestora fiind probabil Ἠi motivul care a 

determinat Curtea de JustiἪie a UE sŁ declare proiectul de acord de aderare incompatibil cu 

legislaἪia UE. 

4. CONCLUZII  

Prin inserarea articolului 6 alineatul (2) ´n Tratatul privind UE, Uniunea Ἠi statele sale 

membre au subscris la aceastŁ abordare care a prevalat de aproape 70 de ani ´n Europa, 

recunosc©nd astfel, pe de o parte, cŁ diferenἪele dintre UE Ἠi statele sale membre nu sunt de 

naturŁ sŁ justifice scutirea UE de controlul extern Ἠi, pe de altŁ parte, cŁ, ´n calitate de Curte 

SupremŁ care acἪioneazŁ ´n cadrul sistemului juridic al UE, Curtea de JustiἪie e UE nu poate 

efectua ea ´nsŁἨi acest tip special de control. 

Provocarea este dublŁ. Este vorba de a reuἨi sŁ se gŁseascŁ soluἪii corecte din punct de 

vedere juridic, care sunt, de asemenea, acceptabile din punct de vedere politic pentru statele 

care nu sunt membre ale UE, Ἠi care sunt pŁrἪi la CEDO. Ċn general, soluἪiile propuse nu 

modificŁ situaἪia acestor pŁrἪi ´n ceea ce priveἨte CEDO Ἠi adapteazŁ doar mecanismele 

existente specifice UE.  

Ċn orice caz, aderarea UE la CEDO implicŁ o provocare considerabilŁ ´n ceea ce 

priveἨte coerenἪa. O mare parte din credibilitatea politicŁ, moralŁ Ἠi juridicŁ a Europei este ´n 

joc. Ċn faἪa unui peisaj juridic al drepturilor fundamentale ameninἪate de fragmentare Ἠi 

diviziune, acest demers este o invitaἪie cŁtre Europa de a fi coerentŁ cu ea ´nsŁἨi Ἠi cu 

                                                             
20 J.P. Jacque, op. cit., p. 32. 
21  DeclaraἪia comunŁ a secretarului general al Consiliului Europei Ἠi a vicepreἨedintelui Comisiei Uniunii 

Europene cu privire la reluarea negocierilor privind aderarea Uniunii Europene la ConvenἪia EuropeanŁ a 

Drepturilor Omului din 29 septembrie 2020, disponibila la dresa web https://www.coe.int/en/web/portal/-/the-
eu-s-accession-to-the-european-convention-on-human-rights, accesatŁ la 01.11.2021. 
22 J. Polakiewics, EU accession to the ECHR: how to square the circle?, Presentation to the FREMP/COHOM 

meeting, 9 March 2020, disponibil la adresa web https://www.coe.int/en/web/dlapil/-/eu-accession-to-the-echr-

how-to-square-the-circle-, accesatŁ la 02.11.2021. 

https://www.coe.int/en/web/portal/-/the-eu-s-accession-to-the-european-convention-on-human-rights
https://www.coe.int/en/web/portal/-/the-eu-s-accession-to-the-european-convention-on-human-rights
https://www.coe.int/en/web/dlapil/-/eu-accession-to-the-echr-how-to-square-the-circle-
https://www.coe.int/en/web/dlapil/-/eu-accession-to-the-echr-how-to-square-the-circle-
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tradiἪiile sale etice Ἠi juridice, afirm©nd unitatea dincolo de diversitate Ἠi convergenἪŁ ca 

rŁspuns la forἪele centrifuge. 

ConcluzionŁm cŁ aderarea UE la ConvenἪie rŁm©ne un obiectiv de urmŁrit pentru a 

pŁstra credibilitatea nu numai a UE, ci Ἠi a ´nἪelegerii colective Ἠi a respectŁrii drepturilor 

fundamentale, aἨa cum o cunoaἨtem ´n Europa de aproape 70 de ani. 
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Abstract: The care for the health of the pregnant woman and the new-born baby, along with the 
optimal integration of the child in the family and the collectivity, have constituted the fundamental 

aspects of the traditional medicine. In Oltenia, from the range of the magical rites and practices 

related to birth, a special importance is given to: the treatment of the womanly conditions, the 
prevention of complications during the pregnancy, the easing of the giving-birth, the cutting and the 

tying of the umbilical cord, the first bath, the symbolic selling of the sick baby and the changing of its 

name. A highly important role, in preventing the sickening and the recovery of the future mother and 
the new-born, is given to the midwife, a mediator between the two worlds. 

 
Keywords: birth customs, rites, magical practices, midwife, healing, Oltenia. 

 

 

Dintre categoriile culturii tradiἪionale, cea a vindecŁrii omului cu ajutorul remediilor 

medicale populare Ἠi a intervenἪiilor chirurgicale empirice are o importanἪŁ deosebitŁ, acestea 

revenind ´n atenἪia lumii ἨtiinἪifice actuale ´mpreunŁ cu problemele mutaἪiilor apŁrute ´n 

modelele culturale ale societŁἪii rom©neἨti. Ċn dezbaterile istoriografice din ultimele decenii, 

cercetŁrile de ordin terapeutic Ἠi taumaturgic s-au intensificat, lucrŁrile Ἠi studiile apŁrute 

referitoare la etnoiatrie remarc©nd-se prin diversitatea problemelor dezbŁtute
1
. 

Ċn viziunea popularŁ a omului primitiv, boala era o pedeapsŁ adusŁ de zei ´n urma 

sŁv©rἨirii unor pŁcate. Ċn scopul vindecŁrii se ´ntrebuinἪau remedii magico-religioase, precum 

                                                             
1 Cu titlu exemplificativ, iatŁ care sunt principalele studii Ἠi articole care oferŁ date despre obiceiurile medicale 

din spaἪiul carpato-danubiano-pontic: D. Lupaĸcu, Medicina babelor. Adunare de desc©ntece, reŞete, doftorii ĸi 

vrŁjitorii bŁbeĸti, ´n ĂAnalele Academiei Rom©neñ, Seria II, tom XII, Memoriile SecŞiunii Literare, Bucureĸti, 

1889-1890, pp. 1-29; M. Lupescu, Medicina popularŁ. Boalele principale cunoscute de popor ĸi cum se lecuiesc 

boalele, ´n ĂķezŁtoareañ, I, 1892, pp. 15-17, pp. pp. 55-56, pp. 79-82, pp. 116-121, pp. 251-256; II, 1893-1894, 

pp. 19-21, pp. 69-72,pp.  128-134; III, 1894-1895, pp. 12-14, pp. 174-177; M. Leon, Botanica medicalŁ a 
ŞŁranului rom©n, ´n ĂArhiva SocietŁŞii ķtiinŞifice ĸi Literareñ, Iaĸi, X, 1899, pp. 54-80; Alexandru Buiu, Plantele 

noastre medicinale, TimiἨ, 1904.; S. Florea Marian, Botanica poporanŁ rom©nŁ, vol. I, II, III, ediἪii ´ngrijite de 

Aura BrŁdŁἪan, Suceava, Editura Academiei Rom©ne., 2010.; Alexandru Borza, Plantele de leac, OrŁἨtie, 1908; 

Idem, Cultivarea plantelor de leac, ´n ĂOrientul rom©nñ, Blaj, 1918, pp. 22-28;  Idem, Plantele de leac, 

comoara sŁracilor, ´n ĂGazeta poporuluiñ, Sibiu, 1919, pp. 5-22; Idem, Flora grŁdinilor ŞŁrŁneĸti rom©ne II. 

Plantele de podoabŁ, leac, de farmece ĸi credinŞe, ´n ĂBul. GrŁd. Bot.ñ, Cluj, an V (1925), nr. 3-4, pp. 49-74; V. 

Bianu, Doctor de casŁ sau dicѿionarul sŁnŁtŁѿii, BucureἨti, 1910.; Tudor Pamfile, Boli ѽi leacuri la oameni, vite 

ѽi pŁsŁri dupŁ datinile ѽi credinѿele poporului, BucureἨti, 1911; Artur Gorovei, M. Lupescu, Botanica poporului 

rom©n, 1915; J. Pop-C©mpeanu, Pricinuitorii boalelor. Plantele de leac, Bucureĸti, 1921; G. CiauἨanu, G. Fira, 

C. Popescu, Culegere de folclor din judeѿul V©lcea ѽi ´mprejurimi, ´n ĂAnalele Academiei Rom©neñ, vol. 

XXXV, 1928, pp. 244-250; Ion Aurel Candrea, Folclor medical rom©n comparat. Privire generalŁ. Medicina 
magicŁ, BucureἨti, 1944; reeditare, IaἨi, Editura Polirom, 1999., Gr. Rigo-Grigoriu, Medicina poporului, 

BucureἨti, 1907; Camelia Burghele, Ċn numele magiei terapeutice, ZalŁu, Editura Limes, 2000; Antoaneta 

Olteanu, Ipostaze ale maleficului ´n medicina magicŁ, BucureἨti, Editura Paideia, 1998;  Nicoleta Coatu,  

Structuri magice tradiѿionale, BucureἨti, Editura Bic All, 1998..  
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Ἠi leacuri ale medicinei empirice. Omul din trecut cunoἨtea valoarea nutritivŁ Ἠi calitŁἪile 

terapeutice ale legumelor, fructelor Ἠi cerealelor, ale produselor de origine animalŁ, precum Ἠi 

ale produselor vegetale obἪinute din plante medicinale. De asemenea, din cele mai vechi 

timpuri, rol taumaturgic au avut nŁmolul, sarea, apele minerale Ἠi termale, potasiul. ValenἪe 

apotropaice erau atribuite amuletelor Ἠi talismanelor, chemate sŁ contracareze eventuale 

acἪiuni ale maleficului Ἠi sŁ promoveze sŁnŁtatea purtŁtorului.  

Medicina popularŁ arhaicŁ nu a presupus doar credinἪa ´n demoni Ἠi incantaἪia 

popularŁ, lecuitorul tradiἪional fiind ´ncredinἪat cŁ vindecarea suferinἪei depindea de 

´mbinarea elementelor naturale cu cele de magie, dar Ἠi cu ritualurile de esenἪŁ religioasŁ. 

Pentru profilaxia Ἠi combaterea bolii se utilizau ierburile de leac pe care le ´nsoἪeau cu 

desc©ntece Ἠi incantaἪii Ἠi li se atribuiau puteri protectoare (sub formŁ de infuzie, tincturŁ, 

macerat, cataplasme, vin medicinal, oἪet aromatic etc.), remediile organoterapeutice 

(pŁstrarea sau restabilirea sŁnŁtŁἪii cu extracte, pulberi Ἠi organe de animale) Ἠi cele 

opoterapeutice (tratarea diferitelor afecἪiuni prin folosirea unor remedii de origine mineralŁ 

sau chimicŁ).  

Ċn comunitatea tradiἪionalŁ, metodele de vindecare popularŁ ´ntreprinse pentru a 

preveni ´mbolnŁvirea sau pentru a ´mbunŁtŁἪi sŁnŁtatea la toate nivelurile erau efectuate de 

cŁtre tŁmŁduitor sau desc©ntŁtor (terapeut magician). Practicile medicale Ἠi riturile de 

´nsŁnŁtoἨire ce vizau reinstalarea stŁrii de sŁnŁtate erau efectuate de cŁtre agenἪii terapeutici 

populari care erau persoane cunoscute ´n domeniu, ´n viziune popularŁ, ĂprofesioniἨti 

desŁv©rἨiἪiò ´n lipsa cŁrora actul de vindecare nu se putea realiza. La nivelul mentalului 

colectiv cunoἨtinἪele privind bolile Ἠi eficacitatea leacurilor erau condiἪii indisolubile ´n Ἠansa 

acordatŁ bolnavului de a realiza un potenἪial nou pentru vindecare. Ċn acest sens, era 

´ntrebuinἪatŁ observaἪia bolnavului, se punea accent pe depistarea motivului Ἠi a cauzei 

declanἨŁrii bolii pentru a gŁsi remediile empirice Ἠi magice de tratare. 

Grija pentru sŁnŁtatea gravidei Ἠi a nou-nŁscutului, dar Ἠi pentru integrarea optimŁ a 

copilului ´n familie Ἠi colectivitate a constituit una din laturile fundamentale ale medicinei 

populare. Justificarea abordŁrii acestei teme Ἢine de faptul cŁ ´n Oltenia acest domeniu a fost 

p©nŁ ´n prezent insuficient cercetat Ἠi elucidat. Prin urmare acest studiu ´Ἠi propune o succintŁ 

abordare a problemei medicinei populare din Oltenia, cu o atenἪie specialŁ ´ndreptatŁ asupra 

problemelor de sŁnŁtate ale femeilor p©nŁ la naἨtere, c©t Ἠi a etapelor experienἪei materne. 

Prin urmare, vom lua ´n considerare arealul etnografic oltenesc, folosind informaἪiile 

rezultate din cercetŁrile noastre recente de teren. ĊntrebŁrile despre etnoiatrie conἪinute ´n 

chestionare ne oferŁ date preἪioase privind credinἪele populare Ἠi superstiἪiile circumscrise 

practicilor medicale, procedeele empirice de tratare a bolilor interne Ἠi externe efectuate de 

cŁtre localnicii din spaἪiul investigat Ἠi pot aduce unele contribuἪii la cunoaἨterea identitŁἪii 

noastre naἪionale.  

Cu titlu exemplificativ, ´n Oltenia, din suita riturile Ἠi practicile din cadrul obiceiurilor 

de naἨtere, capŁtŁ importanἪŁ: tratamentul bolilor femeieἨti, prevenirea complicaἪiilor din 

timpul graviditŁἪii, uἨurarea naἨterii, tŁierea Ἠi ´nnodarea cordonului ombilical, prima scaldŁ, 

v©nzarea simbolicŁ a copilului bolnav Ἠi schimbarea numelui acestuia. Un rol deosebit de 

important ´n prevenirea ´mbolnŁvirii Ἠi ´nsŁnŁtoἨirea viitoarei mame Ἠi nou-nŁscutului i se 

acordŁ moaἨei, mediator ´ntre cele douŁ lumi.  

Omul tuturor timpurilor a ´ncercat sŁ gŁseascŁ remedii contra sterilitŁἪii, fenomen ce 

ameninἪŁ viitorul familiei sau al neamului prin incapacitatea de perpetuare prin urmaἨi 

continuatori ai liniei de s©nge. La nivelul mentalului colectiv, fertilitatea era perceputŁ ca un 

dezechilibru, astfel cŁ acte Ἠi gesturi magico-rituale menite sŁ influenἪeze fertilitatea cuplului 

erau sŁv©rἨite ´n cadrul ceremonialului nupἪial. Ċn Oltenia, aceste practici magice cu rol de 

influenἪare a fecunditŁἪii sunt nelipsite din cadrul ceremonialului de nuntŁ: ĂDacŁ vrea sŁ facŁ 

copii, mireasa, pe drum, c©nd pleacŁ de la casa pŁrinteascŁ la ginere, sŁ ἪinŁ ´n braἪe un copil 
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mic, cŁruia ´n schimb ´´ dŁ un dar. Ċnainte primea o pereche de beteò
2
; ĂPe drumul ce duce la 

bisericŁ, mireasa numŁrŁ hornurile. C©te sunt, dupŁ at©Ἢia ani vor avea primul copilò
3
; ĂLa 

ieἨirea din bisericŁ, dupŁ ce se cununŁ, peste miri se dŁ cu gr©u Ἠi apŁ ca sŁ aibŁ copiiò
4
.  

Remediile la care apelau femeile pentru a trata infertilitatea aparἪin  planului religios, 

dar Ἠi celui magic Ἠi terapeutic. Astfel, dacŁ rugŁciunile Ἠi postul nu aveau rezultate, femeile 

recurgeau la tratamente pe bazŁ de plante Ἠi/sau desc©ntece: ĂMaceratul Ἠi tinctura de br©nca 

ursului sunt bune dacŁ nu ai copii. LŁsŁm de seara p©nŁ dimineaἪa ´ntr-o canŁ cu apŁ, luatŁ de 

la izvor, douŁ linguriἪe de br©nca ursului, frunze Ἠi fructe. Se strecoarŁ Ἠi peste planta rŁmasŁ 

se toarnŁ ´ncŁ o canŁ cu apŁ clocotitŁ. DupŁ un sfert de orŁ, ´n infuzia asta se adaugŁ 

maceratul. Se beau trei cŁni pe zi, ´nainte de masŁ. Femeile gravide nu au voie sŁ mai 

consume. E bunŁ Ἠi tinctura de br©nca ursului: peste frunzele Ἠi tulpinile mŁrunἪite se adaugŁ 

ἪuicŁ Ἠi se lasŁ la macerat douŁ sŁptŁm©ni. Se strecoarŁ printr-o p©nzŁ groasŁ Ἠi se ia c©te o 

linguriἪŁ dizolvatŁ ´n apŁ de trei ori pe ziò
5
; ĂSŁ ai copii, e bun ceaiul de urzicŁ, de ciuboἪica-

cucului Ἠi coada Ἠoricelului. PoἪi sŁ le amesteci ori sa faci c©te un ceai din fiecare. Se bea trei 

cŁni pe zi. Ceaiurile trateazŁ Ἠi bolile de femei cum ar fi poala alba sau menstruaἪia care nu 

vine regulatò
6
; ĂSŁ facŁ copii, femeia sŁ bea tincturŁ de lemn-dulce: se macereazŁ zece 

linguri de plantŁ mŁrunἪitŁ ´n jumate litru de ἪuicŁ. La douŁ sŁptŁm©ni se filtreazŁ, se pune ´n 

sticluἪe bine ´nchise. Se ia de trei ori pe zi c©te o linguriἪŁ pusŁ ´n apŁ. E bun Ἠi ceaiul de 

salvie. SŁ bea trei cŁni pe ziò
7
.  

DacŁ femeia rŁm©nea ´nsŁrcinatŁ, aceasta se afla ´n Ăstarea binecuv©ntatŁò, se ´ncadra 

´n sfera sacralitŁἪii protectoare. Din momentul ´n care rŁm©ne gravidŁ Ἠi p©nŁ c©nd naἨte, 

femeia beneficiazŁ de protecἪie ritualŁ Ἠi magicŁ, fiind supusŁ unor interdicἪii, de cele mai 

multe ori legate de alimentaἪie, dar Ἠi prescripἪiilor care vizeazŁ at©t mama, c©t Ἠi copilul.  

IatŁ un ceremonial al preluŁrii magice a copilului ´nainte de naἨtere desfŁἨurat ´n Gorj 

care vizeazŁ protejarea sarcinii: ĂFemeia care preia sarcina atinge cu am©ndouŁ m©inile 

p©ntecele celei ´nsŁrcinate, iar aceasta ´´ dŁ douŁ lum©nŁri aprinse. La naἨtere, femeia care a 

preluat sarcina asistŁ fŁrŁ sŁ aibŁ vreun rol ritual activ, dar copilul ´´ va spune Ἠi ei mamŁ Ἠi 

nu se va putea cŁsŁtori cu copiii eiò
8
. 

Ċn vederea uἨurŁrii naἨterii, moaἨa ´nfŁptuia de pe poziἪia iniἪiatului o serie de acte 

magico-rituale menite sŁ asigure protecἪia femeii faἪŁ de eventualele acἪiuni nefaste sau sŁ 

anihileze influenἪa acestora. BunŁoarŁ, la Chilii, jud. Olt: ĂC©nd femeia se chinuia Ἠi nu putea 

sŁ nascŁ, moaἨa spunea desc©ntecul cu un cuἪit pe burtŁ: Cum intrŁ cuѿitul ´n carne/Aѽa sŁ 

treacŁ cuѿitul prin burtŁ. ἧi de trei ori, se fŁcea cŁ taie burta ´n cruceò
9
; la PredeἨti, jud. Dolj: 

ĂSŁ nascŁ uἨor, moaἨa ´´ da gravidei sŁ bea apa ´n care a deschis trei lacŁteò
10

; la Ruda, jud. 

V©lcea: ĂDacŁ femeia nu avea o naἨtere uἨoarŁ Ἠi durerile facerii sunt mari, moaἨa punea pe 

burtŁ ceva gros ca sŁ ´´ ἪinŁ de caldò
11
; la DragoteἨti, jud. Dolj: ĂMoaἨa ´´ dŁ gravidei sŁ bea 

apŁ cu noroi dupŁ roata carului, se zice cŁ aἨa cum sare noroiul c©nd merge roata, aἨa sŁ sare 

Ἠi copilul din p©ntecele mameiò
12
; la PlopἨoru, jud. Gorj: ĂC©nd durerile naἨterii erau 

                                                             
2 Inf. Rodica Mocanu, 62 de ani, localitatea RisipiἪi, jud. Dolj, 2020. 
3 Inf. Viorica S©rbu, 82 de ani, localitatea Lujnca,  jud. Gorj, 2020.  
4 Inf. Teodora Pescaru, 57 de ani, localitatea Cioroiu, jud. Olt, 2021. 
5 Inf. Eugenia MitricŁ, 84 de ani, localitatea DrŁnic, jud. Dolj, 2020. 
6 Inf. Emilia PŁtranŁ, 63 de ani, localitatea G©ngiova, jud. Dolj, 2021.  
7 Inf. Hermina S©rbu, 73 de ani, localitatea IzimἨa, jud. MehedinἪi, 2020.   
8
 Florinca LorinἪ, Obiceiuri la naѽtere ´n Oltenia de Nord, II, ´n ĂRevista de etnografie Ἠi folclorò, tom 14, nr. 2, 

1969, p. 165.  
9 Inf. GheorghiἪa CochinἪu, 55 de ani, localitatea Chilii, jud. Olt, 2020.   
10 Inf. Maria Budana, 83 de ani, localitatea PieleἨti, jud. Dolj, 2021.  
11 Inf. Eugenia Ban, 74 de ani, localitatea Ruda, jud. V©lcea, 2021.  
12 Inf. Doina Marsanu, 70 de ani, localitatea DragoteἨti, jud. Dolj, 2021.  
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insuportabile, se desc©nta de cuἪitò
13
. Imediat ce naἨterea s-a declanἨat, ĂmoaἨa ´´ pregŁtea o 

baie cu flori de f©nò
14

. 

De cele mai multe ori femeile nŁἨteau ´n vatra casei, consideratŁ centrul casei 

tradiἪionale, pe un aἨternut cu paie sau f©n: ĂFemeia nŁἨtea ´n vatrŁ, pe pŁm©nt sau sŁ nu fie 

rece punea f©n sau paie. StŁtea acolo trei zile. MoaἨa avea grijŁ de ea Ἠi de copilò
15

; la 

Prundeni, jud. V©lcea: ĂGravida nŁἨtea l©ngŁ vatrŁ, ´n genunchi, sprijinindu-se de braἪele a 

douŁ femei. Copilul era pus pe vatrŁ Ἠi rŁm©nea acolo p©nŁ veneau ursitorile. Ċ´ ´ngrijea 

moaἨŁ Ἠi o femeie bŁtr©nŁò
16
.  Amplasarea ´n preajma vetrei nu era ´nt©mplŁtoare, aceasta 

fiind cel mai important spaἪiu sacru al casei tradiἪionale rom©neἨti,  Ăsanctuar asupra cŁruia 

este chematŁ protecἪia lui Dumnezeuò
17
. Caracterul sacru al vetrei se regŁseἨte Ἠi ´n alte acte 

ritualico-magice din cadrul naἨterii, dar Ἠi al celorlalte rituri de trecere.  

Ċn momentele imediat urmŁtoare naἨterii erau sŁv©rἨite rituri de separaἪie care vizau 

trecerea din lumea necunoscutŁ ´n lumea albŁ: tŁierea Ἠi ´nnodarea cordonului ombilical, 

pŁstrarea acestuia Ἠi ´ngroparea placentei.  

TŁierea cordonului ombilical se fŁcea de cŁtre moaἨŁ Ăpe o aἨchie dintr-un lemn, se 

spune cŁ aἨa cum aἨchia nu se depŁrteazŁ prea mult de copac, aἨa Ἠi copilul sŁ rŁm©nŁ l©ngŁ 

pŁrinἪi, sŁ le fie ajutor ´n casŁò
18

; la Corlate,  jud. Dolj: ĂC©nd era fatŁ, buricul se tŁia pe furca 

de tors, ca fata sŁ fie bunŁ gospodinŁ Ἠi isteaἪŁò
19

. 

Pentru tŁierea cordonului ombilical se foloseau mai multe instrumente: secerŁ, coasŁ, 

foarfecŁ, etc. Partea de buric care cŁdea era pŁstratŁ la grindŁ, ĂἨi proteja ´mpotriva 

deochiului c©nd, dupŁ ce se udŁ, se uitŁ copilul prin elò
20

.  

Cercetarea efectuatŁ ´n domeniul medicinei populare relevŁ faptul cŁ localnicii din 

Oltenia dau curs, cu precŁdere, ´n momente de cumpŁnŁ existenἪialŁ c©nd  este pusŁ ´n pericol 

sŁnŁtatea gravidei Ἠi a nou-nŁscutului, practicilor tradiἪionale de tratament, precum Ἠi 

superstiἪiilor Ἠi credinἪelor care animŁ mentalul popular Terapiile naturiste se bazeazŁ pe o 

tradiἪie empiricŁ Ἠi pe credinἪa ´n actul de vindecare.  

SŁnŁtatea Ἠi boala au fost Ἠi sunt o preocupare majorŁ Ἠi constantŁ a umanitŁἪii din 

cele mai vechi timpuri. Ċn spaἪiul rom©nesc, arta vindecŁrii omului cu ajutorul remediilor 

terapeutice de origine popularŁ este atestatŁ din antichitate. Produsele fitoterapeutice ´Ἠi 

gŁsesc fundamentul ´n convingerile magice sau religioase, ori ´n experienἪa popularŁ. 

Acestea, pe l©ngŁ acἪiunea profilacticŁ, mai posedŁ Ἠi deosebite calitŁἪi tŁmŁduitoare. 
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Abstract: The society of the 21st century in which we live, together with the experience of the COVID-
19 pandemic, come with processes that transform us, producing various consequences on us as 

people. The way we manage these consequences requires the implementation of continuous, conscious 

development strategies, which offer us a continuous adaptation, made with concrete steps, towards 
maintaining an inner harmony. The personal development has as final goal the increase of the quality 

of life, by finding and developing personal talents, discovering and fulfilling personal desires, 

improving the state of awareness. Personal development gives you self-satisfaction, necessary for any 

person to trust their own strengths, to be able to relate well with others, to feel and manifest as a 
valuable person. The paper presents the importance of developing and implementing personal 

development strategies, so necessary for all of us, especially in this period of COVID-19 pandemic, in 

which we must rethink the very life we live. 

 
Keywords: strategy, COVID-19 pandemic, personal development, change, adaptation 

 

 

1. INTRODUCTION  
The COVID-19 pandemic has brought with it many challenges that we could not have 

imagined before. He taught us to value free time and to open our minds to all that is new, 

useful, and to help us overcome obstacles, to become winners.
1
 In order to develop, to evolve 

personally, we must learn continuously, for the rest of our lives, we must never give up 

learning
2
. 

COVID-19 pandemic, the necessary measures taken at national level to combat the 

spread of the virus have disrupted: personal development, professional development, teacher 

mobility but also that of students.
3
 

Personal development strategy is the art of personal development by using all 

available means to achieve personal success. Personal development helps you achieve your 

goals, improves your chances of getting hired, helps you become richer
4
. 

Progress, the civilization of a people is achieved by promoting meritocracy. The 

values of a nation are selected using various levers, so that society is led by people of 

character, as intelligent and well-prepared as possible.
5
. 

Personal development involves setting and achieving goals such as: self-knowledge, 

talent development, increased availability, fulfillment of desires, aspirations. In personal 

development, the individual is the one who evaluates himself, but also the one who 

determines the size of the improvements made. He is the one who sets the goal to be 
                                                             
1 Boyes, A. - How to Overcome Your Fear of Making Mistakes, Harvard Business Review, June 24, 2020 
2 RoἨoga, F. - 101 idei ca sŁ-Ἢi ´ncepi dezvoltarea Ἠi evoluἪia personalŁ, available at 

https://www.academia.edu/15359657/Florin_Rosoga_101_Idei_de_Dezvoltare_Personala 
3
 European Commission - Coronavirus: online learning resources, available at 

https://ec.europa.eu/education/resources-and-tools/coronavirus-online-learning-resources_en 
4 Ministerul DezvoltŁrii, LucrŁrilor Publice Ἠi AdministrἪiei, Institutul NaἪional de AdministraἪie, Tema lunii ï 

ĊnvaἪŁ sŁ ´nveἪi! ï dezvoltare profesionalŁ Ἠi personalŁ post-pandemie, available at http://ina.gov.ro/tema-lunii-

invata-sa-inveti-dezvoltare-profesionala-si-personala-post-pandemie/ 
5 David, D. - Dezvoltare personalŁ ĸi socialŁ. Eseuri ĸi convorbiri despre viaŞŁ, Editura Polirom, 2014 
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achieved, the strategy to be followed, the plans to be developed to achieve the goal, the 

resources used, the measurement and evaluation of the progress achieved. 

The process of personal development is a consumer of financial resources and time, 

but also of emotional consumption, especially because, during the implementation of various 

personal development strategies, we may have dissatisfaction with the results obtained or the 

emotional suffering experienced
6
. 

Development and implementation of a personal development strategy, especially now 

in the midst of the COVID-19 pandemic, which is not over (we are in full wave 4 and we 

already have new mutations in the virus, to which we do not know if the discovered vaccines 

can protect us ) helps us to become what we want to be. It helps us to fulfill our dreams, it 

improves our life, it even develops our professional potential, it makes us discover new 

talents, it contributes to the increase of our quality of life, it helps us to increase our control 

over our own life, it makes us wiser. 

Personal development, especially in the midst of the COVID-19 pandemic, is 

considered increasingly important
7
, because more and more individuals want to get better and 

better, to have healthier relationships with those around them: family, co-workers, friends, 

especially because rules of social distance have been imposed, restrictions on public events, 

working from home, wearing a protective mask, etc. 

If this pandemic has taught us anything, it is that we must be prepared for anything 

that may happen. We need to learn to adapt to any change. 

   In order to achieve the desired goals, it is necessary to build a personal 

development plan, because only we know where we want to go in life, the key to our 

achievements being the actions we take
8
. 

 

2. PERSONAL DEVELOPMENT STRATEGIES IN THE COVID -

19 PANDEMIC 

Personal development is achieved by carrying out activities and by living experiences 

that aim to improve awareness, develop personal skills, talents, increase the quality of life. 

Personal development leads to the realization of aspirations, to the fulfillment of desires
9
. 

Personal development also contributes to professional development
10

. A personal 

development plan must include at least the elements shown in fig. no. 1. 

Personal development begins in the family, which is the first school that prepares the 

individual for life. Parents are good educators if they act creatively, responsibly, flexibly and 

are receptive to the needs of the child. Each of us becomes the hero of our own destiny built 

according to the levels of understanding, the mode of action, the critical thinking, the skills 

formed, having all the freedom to do something both for ourselves and for others. Then, the 

personal development continues in school, the teacher having methods and techniques with 

which he can transmit social norms, values, knowledge. 

Our positive thinking is an "invisible talisman" that attracts success, health, happiness, 

wealth. 

 

 

                                                             
6 Carabet, N. - Dezvoltarea personalŁ ï un obiectiv prioritar pe parcursul vieἪii, available at 

https://ibn.idsi.md/sites/default/files/imag_file/UPSC_Vol.II_2019_pp10-19.pdf,   
7
 https://revistacariere.ro/inovatie/studii-analize/dezvoltarea-personala-printre-cele-mai-importante-obiective-

ale-romanilor-in-contextul-pandemiei/ 
8 https://www.htime.ro/planul-de-dezvoltare-personala 
9 Carabet, N. - Dezvoltarea personalŁ ï un obiectiv prioritar pe parcursul vieἪii, available at 

https://ibn.idsi.md/sites/default/files/imag_file/UPSC_Vol.II_2019_pp10-19.pdf 
10 https://collegefinance.com/college-admissions/pandemic-personal-development 
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Fig. no. 1 ï The structure of the personal development plan 

Source: David, T.; David, E. - Personal development plans: unlocking the future, 

Journal: Career Development International, 1997, p. 23 

 

Depending on the goal chosen in personal development, the strategy to be followed is 

also chosen. Thus, in the current pandemic situation, for example, for an active and creative 

adaptation to the environment, the personal development strategy aims at discovering one's 

own internal resources, identifying solutions to solve problems: in the family, in the 

community of the individual, in the institution of the education he attends, throughout his life. 

In carrying out the activities provided in the Personal Development Strategy, an 

important role is played by: motivation, desire, interest shown for one's own personal 

development. Motivation is what keeps us going in our actions that develop us personally. 

Successful personal development is achieved by those who have the strength, the 

ability to achieve the desired results, to create value for others, to define their needs and to 

satisfy them (both their own and those of those which I care about)
11

.  

A strategy applicable at the beginning of the personal development process is called 

the "wheel of life"
12

 which first assesses personal development needs. The areas of interest 

are then outlined and what is specific to each area is identified, as well as the degree of 

satisfaction, then establishing the action plan, the resources involved, the deadlines, the 

obstacles encountered and how to solve the problems. As areas of interest, for personal 

development, especially in the COVID-19 pandemic, we can have: family (which must be 

closest to us in these times), health (very important in today's pandemic period); the state 

hobbies; friends (with whom we see ourselves less and less in the pandemic, due to social 

distance, isolation); work  or the business we own, and who is extremely vulnerable in these 

times of continuous change; the level of personal development, taken as a whole. 

                                                             
11 Robbins, A. - Putere nemarginita. Noua ἨtiinἪŁ a ´mplinirii personale, Editura Act Ἠi Politon, 2017 
12 Carabet, N. - Dezvoltarea personalŁ ï un obiectiv prioritar pe parcursul vieἪii, available at 

https://ibn.idsi.md/sites/default/files/imag_file/UPSC_Vol.II_2019_pp10-19.pdf 
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Another personal development strategy is generically called the bowl of happiness
13

. 

Thus, the strategy involves including in a bowl, that of happiness, everything that the 

individual wants, all his desires. In another bowl he will introduce all the qualities he has, all 

the personal skills but also the professional skills he has. By analyzing the two bowls, and 

studying what would make him happy, personal development strategies can be developed to 

help fulfill the desires of the Bowl of Happiness. 

CONCLUSIONS 

The COVID-19 pandemic, due to social distancing, isolation, has made us more than 

ever consider personal development as our path to a better life, our chance to adapt to new 

situations, our path to success in life, our ability to live a quality life. 

Personal development helps us to find the best solutions for us, with which to 

overcome all the obstacles of life. It helps us to value the qualities, the personal skills, that we 

can develop. Implementing any personal development strategy built in this pandemic period 

requires a lot of time and financial and emotional resources. We can experience suffering, 

dissatisfaction on our way to personal development. But this is the price of success. Personal 

development contributes to the development of language, influences the thoughts, emotions 

experienced. People who develop personally know that they are the most important people in 

their lives, and the only ones responsible for the life they live. 

Any personal development strategy starts with the need to have something extra. 
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Abstract: The complexity of the modern world, the environment in which we live, the COVID-19 
pandemic that we are experiencing today (and which, it seems, is never ending), the complexity of the 

economy, are in a continuous transformation. The human body, seen as a machine, as a system, to 

respond efficiently, rationally to the multiple shocks that come from everywhere, is often destroyed, 
the individual destroys himself trying to face all the challenges. Workplace stress existed before the 

COVID-19 pandemic. This pandemic has only added to the workplace other stressors: the need to 

take better care of our own health and that of our loved ones, to protect the health of colleagues at 

work, social distance, work from home and so on. The paper presents aspects regarding workplace 
stress in the COVID-19 pandemic, but also how the challenges experienced in the pandemic can be 

turned into opportunities. 

 
Keywords: stress, COVID-19, work from home, communication, well-being state 

 

 

1. INTROUCTION  

Stress is a condition that generates discomfort, physical dysfunctions, psychological 

dysfunctions but also social dysfunctions, resulting from the inability of individuals to 

distance themselves from the demands, expectations that concern them
1
. 

Stress at work is one of the major challenges in the field of occupational safety and 

health. It has a major impact on human health, on organizations, with effects on the entire 

national economy and beyond. Stress causes employees to wear out, which is the main cause 

of lost work days, in which people cannot work because they have fallen ill. Both physical 

and mental illness can be generated, and mental health can be severely affected
2
.  

Stress at work has become a part of our professional life, with effects that are felt in 

various fields of work
3
.  

The working conditions in which employees work can generate negative effects on 

different levels: physical, psychological, social, can generate exhaustion, depression, stress. 

Relationships with managers, co-workers, clients, and subordinate staff can be a source of 

stress or can lead to a good life at work, a life worth living.
4
. 

The working conditions that contribute to the occurrence of stress can be considered 

the following
5
: excessive workload, unclear requirements regarding the employee's activity at 

work, non-involvement of the employee in making decisions about how to carry out his work, 

job insecurity, organizational changes that are not properly managed, lack of communication 

                                                             
1 Comisia EuropeanŁ - Promovarea sŁnŁtŁἪii mintale la locul de muncŁ:  OrientŁri privind punerea ´n aplicare a 

unei abordŁri globale, Uniunea EuropeanŁ, 2017 
2 AgenἪia EuropeanŁ pentru Securitate Ἠi SŁnŁtate ´n MuncŁ - Riscurile psihosociale Ἠi stresul la locul de muncŁ, 

available at https://osha.europa.eu/ro/themes/psychosocial-risks-and-stress 
3 Neculau  A.,  Zaharia  D.V.,  Curelaru  M.  (2007).  Stres  ocupational  si  reprezentari  sociale  ale  muncii  ´n  
mediul  universitar. Revista de Psihologie (a  Academiei Rom©ne),  53  (1-2),  49  ï  68. 
4 Cartwright, S.; Coope, C.L. - Managing workplace stress, SAGE Publication, 1997 
5   AgenἪia EuropeanŁ pentru Securitate Ἠi SŁnŁtate ´n MuncŁ - Riscurile psihosociale Ἠi stresul la locul de 

muncŁ, available at https://osha.europa.eu/ro/themes/psychosocial-risks-and-stress 
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or poor communication between colleagues but and lack of communication with the 

organization's management, harassment at work, violence against employees. 

The stress level during the COVID-19 pandemic has doubled and is felt by one in four 

Romanian employees. The current period, full of uncertainties, the fear of getting sick, the 

imposed social distance, all make the employees more eager to be happy at work, to carry out 

activities that will make them happy. Thus, companies need to offer employees what they 

want, what they need: counseling services, psychotherapy, etc., as an extra-salary benefit.
6
.   

 

2. ASPECTS OF WORKPLACE STRESS IN THE COVID-19 

PANDEMIC  

The accelerated pace of life can also have a negative impact on human health and 

well-being. The demands, the pressing demands of life can cause the nervous system to 

overload. Nervous exhaustion occurs as a result
7
:  

¶ anxiety; 

¶ unexplained fatigue; 

¶ irrational fears; 

all this making the nervous system unable to meet the daily requirements of the 

individual. 

The COVID-19 pandemic is a major challenge facing businesses but also society as a 

whole, which has come to supplement, through the restrictions imposed, the stressors that 

were already present in our lives, at work, at home or in society. 

In the COVID-19 pandemic, stress management, career management were 

implemented less successfully by Romanian employees
8
. 

For a quarter of Romanian employees, the level of stress at work has even doubled. 

They feel overwhelmed: by work tasks, by fear, by the uncertainties of today's society, by the 

social isolation brought by the pandemic. They are tired as a result of a demanding schedule, 

sometimes even burnout
9
. 

Stressors, for whom, if they remain at the same level, 16% of employees will reach 

exhaustion within a maximum of one year, are considered to be
 10

: 

¶ lack of organization of the work environment, which is 

sometimes considered even chaotic; 

¶ overloading with activities, tasks; 

¶ new responsibilities that are not in the area of competence of 

the employees. 

Because employees cannot strike a balance between personal and professional life, 

especially when work at home has moved online and is at home, this is a stressor. 

Another stressor in the pandemic is the fact that many employees get sick, 

quarantined, absent from work, and their co-workers have to take over their responsibilities. 

Employers also contribute to increasing the level of stress on employees by delaying 

important decisions, by lacking direct interaction with employees (the pandemic forced to 

                                                             
6 https://www.economica.net/nivelul-de-stres-s-a-dublat-in-timpul-pandemiei-iar-30prc-dintre-angajatii-romani-

au-ajuns-la-epuizare_194289.html 
7 Barbu, I. - Stresul organizaŞional. ImplicaŞii  manageriale, Editura Lumen, IaἨi, 2017 
8
https://assets.ey.com/content/dam/ey-sites/ey-com/en_ro/news/21/2/angajat-angajator-in-

pandemie.pdf?download 
9 https://www.economica.net/nivelul-de-stres-s-a-dublat-in-timpul-pandemiei-iar-30prc-dintre-angajatii-romani-

au-ajuns-la-epuizare_194289.html 
10 https://www.economica.net/nivelul-de-stres-s-a-dublat-in-timpul-pandemiei-iar-30prc-dintre-angajatii-

romani-au-ajuns-la-epuizare_194289.html 
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keep social distance, reduced physical contact, work from home), but also by giving too 

much time to meetings in the online environment. 

There are also employees who have adapted to working from home (24%), some 

employees would like their work to be done from the office (35%), a fairly large number but 

would prefer a hybrid work schedule (30%). )
11

. 

Employees need their work to be appreciated, they want specialization courses in the 

fields in which they work, but also professional retraining courses. 

We cannot talk about this disease of the 21st century, which is stress, without offering 

remedies. Methods of combating stress, in fact, means methods, techniques to combat either 

the effects of stressors or to prevent the occurrence of these factors. 

We start with the most important stressor in this pandemic - the prevention of the 

disease, which has as general rules
12

:  

V job preparation for disease prevention; 

V preventing the spread of the infection; 

V cleaning at work; 

V how to organize meetings or events; 

V handling packages, food, etc. 

The other stressors can be removed or reduced in their effects on individuals by 

supporting people's mental health. We can avoid or reduce the stress in our lives by following 

general rules like
13

: 

V we need to anchor ourselves now, to know what is happening to us, to 

find solutions; 

V it is necessary to detach ourselves sometimes from everything that 

happens to us in order to think relaxed, objectively, impartially; 

V we need to act in accordance with our values; 

V we notice our suffering but also that of our fellow men and we must be 

kind, gentle, human. 

V we cannot fight alone with the present time, with the times in general, 

we can let them come through us but then we can channel our energy to do things 

that are important to us. 

Prevention and management of stress at work can be done by both the employer and 

the employee. Joint action is often required to achieve the desired results. Thus, at the level of 

the organization it is necessary to act in the following directions
14

: 

¶ reducing the work pressure on employees by: hiring staff, qualification 

or training of existing staff but also by improving technological processes, purchasing 

high-performance technologies; 

¶ ensuring the possibility of promoting employees; 

¶ clarification of tasks, of the activity to be carried out by employees; 

¶ ensuring healthy food during the lunch break; 

¶ polite managers, at all hierarchical levels; 

¶ ensuring the rapid resolution of all problems; 

¶ carrying out work in ergonomic conditions; 

                                                             
11  https://www.economica.net/nivelul-de-stres-s-a-dublat-in-timpul-pandemiei-iar-30prc-dintre-angajatii-

romani-au-ajuns-la-epuizare_194289.html 
12

 COVID-19: ´ndrumŁri pentru locul de muncŁ, available at https://oshwiki.eu/wiki/COVID-

19:_guidance_for_the_workplace#See, accessed at 03.12.2021 
13 World Health Organization - Cum sŁ faci ceea ce conteazŁ ´n perioade stresante, available at 

https://apps.who.int/iris/handle/10665/336712 
14 Gheorghevici, T. - Combaterea stresului la locul de muncŁ, Editura: Cartea UniversitarŁ, BucureἨti, 2006, p. 
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¶ observance of the work schedule, and of the rest period; 

¶ analysis of risks presents in the workplace and medical supervision; 

¶ integration into work of employees who are going through a stressful 

period of exhaustion; 

¶ the introduction of courses in which employees learn to prevent or 

manage stress, its effects on health. 

The employee, in order to prevent the onset of stress, especially in this period of full 

COVID-19 pandemic, but also to reduce and eliminate the effects of stress once installed, it is 

necessary to act in the following directions: 

 taking responsibility for the current situation in which they find 

themselves; 

 realistic analysis of what can be changed; 

 solving tasks one by one; 

 sincerity with oneself but also with colleagues, managers, to be 

constructive, to find solutions to improve the situation; 

 recognizing situations that can generate stress, recognizing the signs of 

stress, but also resolving situations quickly, before they become complicated, 

difficult to solve; 

 health care; 

 mastering stress management techniques. 

Stress, once installed in the workplace, is difficult to manage. The most effective is to 

prevent its installation. 

It is important to deal with stress at work, especially in this pandemic, in which other 

stressors have been added, out of respect for the human being, to ensure the well-being of 

employees at work. Installing stress at work only causes suffering to the human being. 

Employees can work better, more efficiently if they are not stressed and companies 

can thrive with their employees, which has a beneficial effect on society as a whole. One way 

to overcome this COVID-19 pandemic is to reduce stress at work. 

3. CONCLUSIONS 

The well-being of people, especially at work, beneficially influences the way we think 

and act, influences our relationships with others, the way we act in crisis situations, but also 

how we cope with stress. 

The COVID-19 pandemic always generates stressful situations for all of us, in which 

we sometimes test the limits of our endurance. Fear, anxiety about the disease, can be 

overwhelming. People feel lonely, isolated in the pandemic, and the workplace comes with 

other stressors. 

The reaction of each of us to the stress generated by the COVID-19 pandemic depends 

on each individual, on our internal structure, on the life we have lived so far, on the moral 

support of family and friends, on the financial situation, on the community we belong to. 

It is necessary to manage the stress, both employees and employers, through a joint 

effort, to get all the winners out of this pandemic. 
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deloitte-posibilitatea-de-a-lucra-de-acasa-reduce-nivelul-de-stres-pentru-generatiile-

millennials-si-z.html 
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Abstract: In the paper we follow the fiscal evolution at community and regional level, with emphasis 
on the fiscal situation in Romania, by analyzing fiscal indicators that capture a possible incidence of 

regional tax competition manifested by reductions in tax rates to attract capital and identify potential 

benefits or vulnerabilities from this perspective for Romania. The methodology used will focus on the 
analysis and statistical evolution of some income indicators, related to the Gross Domestic Product, 

as well as on their interpretation in convergence with the stated object. The expected results may 

confirm or refute the effects of fiscal competition on the conduct of the Romanian tax system. 
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The concept of tax competition 

Concerns about a deeper understanding of the phenomenon of tax competition, 

especially at the regional level, have intensified over the last two decades as the process of 

globalization has become increasingly present in the economic and social life of each 

country, and its effects are reflected in the systems. tax. In this context, several definitions of 

this concept have been outlined, which we will review below. 

Michael Keen (2008), in The New Palgrave Dictionary of Economics, defines tax 

competition as a strategic determination of the level and applicability of taxes in a non-

cooperative game between administrative-territorial regions, or countries and / or provinces 

within a federation, by establishing fiscal parameters specific to the fiscal system, in relation 

to fiscal parameters from neighboring administrative-territorial regions. 

Wilson & Wildasin (2004) define tax competition as a strategic determination of the 

level and applicability of taxes by independent governments, based on choices that influence 

the establishment (in the sense of location) of a mobile tax base between regions. Thus, 

governments can try to attract capital, labor and consumers from other countries by reducing 

tax rates or by offering special regimes that target a certain part of the tax base. 

The intensification of tax competition on the increasingly mobile tax bases is a 

plausible explanation for the tendency to reduce profit tax rates, the diversity of special 

schemes for taxation of capital income and the reduction of personal income tax rates 

manifested in European level (Eggert & Genser 2005). 

TalpoἨ & Cr©Ἠneag (2010), make a foray into the literature on tax competition and 

conclude that it does not offer a clear solution to the implications of this phenomenon, in the 

sense that, on the one hand, tax competition leads to a reduction in tax rates on factors with 

high mobility and, implicitly, to the decrease of the volume of public goods and services, and 

on the other hand, it can lead to effects of increasing the efficiency and allocation of 

budgetary funds. The authors also point out the various negative effects associated with tax 
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competition between countries and the need for budget transfers that could offset these 

effects, as well as the positive effects of harmonizing direct taxes and especially those levied 

on capital gains. 

Other authors, such as de Mooij et al. (2021) argue that tax regimes that grant tax 

benefits without requiring substantial real economic activity intensify the inefficiency of 

actions to combat tax competition, and Crivelli et al. (2021) argues that preferential regimes 

for highly mobile parts of the tax base can relax tax rates, but undermines the horizontal 

fairness of the tax system and can distort economic incentives when two taxpayers with the 

same amount of total income are subject to different tax rates. 

Approaches and perceptions at European Union level 

Within the European Union (EU), there are both forms of tax competition, namely 

pressure on tax rates, especially in developing countries, and the extent of preferential 

regimes, both with high potential to undermine the fairness of tax systems due to increased 

labor mobility. factors favored by the common market, but also by the significant differences 

between tax rates within the EU. 

The powers and tools of the EU to act and regulate in the direction of orienting 

national tax systems towards non-competitive practices are relatively limited. However, 

progress has been made on some convergence of European Value Added Tax (VAT) and 

excise tax laws and a number of Directives have been issued calling for cooperation between 

Member States' tax administrations. However, in terms of direct taxation, progress is 

minimal, and this remains the decision-making attribute of member states, with controversy 

over the possibility of spreading negative effects of some countries' fiscal policies on 

efficiency and equity in other systems. from other countries, but all within the EU. 

There is a Code of Conduct on Business Taxation at EU level, adopted since 1997, but 

it was adopted in 1997, is not legally binding and only addresses harmful tax competition 

involving "measures that unduly affect the location of business". in the Community (EC, 

2021). Under this Code, more than 400 preferential tax regimes have been monitored at 

Community level, of which 100 have been considered to generate harmful tax effects (EC, 

2020). There are recent concerns for the development of this Code and the implementation of 

criteria to assess situations in which preferential tax regimes facilitate low levels (rates) of 

profit taxation and the negative impact of their aggressive reduction. 

In the area of personal income taxation, EU initiatives and actions have been very 

limited, focusing on avoiding double taxation and increasing transparency on capital gains 

income. Similar to the situation of corporate income taxation, and in the case of personal 

income taxation, steps have been taken to complete the Code and issues related to this area of 

taxation, but these have not yet materialized (Trautvetter & Winkler 2019). 

In this context of a limited capacity of the EU to prevent and combat harmful tax 

competition within it, which is already manifested in the reduction of corporate and personal 

income tax rates, as well as the intensification of tax competition. through preferential 

regimes targeting the most mobile tax bases, certain vulnerabilities are emerging on national 

tax systems, in the sense of fulfilling their functions, but also on the processes of 

harmonization and fiscal convergence at EU level, implemented by the Maastricht Treaty and 

the Pact of Stability and Growth, respectively: 

ü affecting the sustainability of public finances and the process of fiscal 

consolidation within the EU - reducing income tax rates and preferential tax regimes 

affects the level of tax revenues, generates a low level of supply of public goods and 

services and, consequently, can lead increasing the budget deficit and public debt; 

ü impairment of social equity - the reduction of tax rates is not uniform 

on all categories of taxes and fees, but the reductions are manifested especially in the 
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area of taxation of income and capital, meaning that there will be increases in tax rates 

and levels of taxes on less mobile tax bases, such as consumption, property, etc.; 

ü degradation of economic cohesion - the non-completion of the process 

of fiscal harmonization seems to be a factor of divergence in the field of taxation that 

can affect the construction of Europe, but can also fuel a perception of internal 

competition, instead of a partnership at EU level. 

An attempt to mitigate the effects of globalization and Europeanization on tax systems 

is to coordinate the fiscal policies of the Member States through various mechanisms 

(European Semester, Stability and Growth Pact, Treaty on Stability Coordination and 

Governance), but these mechanisms aim at only the results accounted for by levels of budget 

deficit and government debt according to certain quantitative criteria established by them. For 

this reason, the effectiveness of combating and preventing the competitive phenomenon in 

the tax field is very low. 

A brief statistical analysis of tax data over the last two decades 

After this general introduction, which aims to cover the recent history of EU tax 

systems by briefly presenting the main aspects of tax competition, we will further analyze the 

impact of this phenomenon on the dynamics of the share of revenues and their structure in 

Gross Domestic Product (GDP), including the dynamics of tax rates, in Bulgaria, Romania 

and the EU average 27. 

Table no. 1. Evolution of the share of total, direct and indirect revenues in GDP 

and statutory rates of income taxation and VAT, in the EU27, BG and RO, in the period 

2000 - 2020 (presentation of data every 4 years) 
Country 

/ years 

2

000 

2

004 

2

008 

2

012 

2

016 

2

020 

Total revenues - share in GDP 

BG 4

3.1 

3

9.6 

3

8.5 

3

3.5 

3

5.1 

3

7.8 

RO 3

3.9 

3

2.7 

3

2.3 

3

3.8 

3

2.0 

3

2.8 

EU - 27  4

5.9 

4

4.4 

4

4.7 

4

6.1 

4

6.0 

4

6.3 

Direct tax revenues - share in GDP 

BG 9

.7 

5

.6 

5

.7 

4

.6 

5

.6 

5

.5 

RO 7
.2 

6
.5 

6
.4 

5
.8 

6
.4 

4
.9 

EU - 27  1

2.9 

1

1.7 

1

2.5 

1

2.4 

1

2.7 

1

2.8 

Statutory tax rates for personal revenues 

BG 4

0.0 

2

9.0 

1

0.0 

1

0.0 

1

0.0 

1

0.0 

RO 4

0.0 

4

0.0 

1

6.0 

1

6.0 

1

6.0 

1

0.0 

EU - 27  4

4.8 

4

1.8 

3

8.4 

3

8.2 

3

8.7 

3

8.9 

Statutory tax rates for corporate revenues 

BG 3

2.5 

1

9.5 

1

0.0 

1

0.0 

1

0.0 

1

0.0 

RO 2

5.0 

2

5.0 

1

6.0 

1

6.0 

1

6.0 

1

6.0 

EU - 27  3

2.1 

2

6.5 

2

3.6 

2

2.9 

2

2.6 

2

1.4 

Revenue from indirect taxation - share in GDP 

BG 1

3.6 

1

5.7 

1

6.7 

1

4.3 

1

5.4 

1

5.1 
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RO 1

1.9 

1

1.9 

1

1.2 

1

3.2 

1

1.3 

1

0.4 

EU - 27  1

3.3 

1

3.1 

1

2.8 

1

3.4 

1

3.4 

1

3.2 

Standard statutory VAT rates 

BG 2

0 

2

0 

2

0 

2

0 

2

0 

2

0 

RO 1

9 

1

9 

1

9 

2

4 

2

0 

1

9 

EU - 27  1

9.4 

1

9.6 

1

9.6 

2

1.2 

2

1.5 

2

1.5 

Sourse: https://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=gov_10a_main&lang=en 
and https://ec.europa.eu/taxation_customs/taxation-1/economic-analysis-taxation/data-taxation_en 

 

The analysis of the data presented in Table 1 allows us to observe the following 

developments and trends manifested in the regional context, but also at the general level of 

the EU27, respectively: 

ü The share of total tax revenues in GDP shows a downward trend, 

especially in Bulgaria, where it has decreased by about 5 pp in the last two decades, in 

Romania by 1 pp, and at the EU27 average there is a slight upward trend of 0.4 pp. 

The data indicate a regional tax competition manifested at the level of the tax systems 

in Bulgaria and Romania; the trend of recent data, from 2016 to 2020, on the share of 

total revenues indicates a certain increase in all three tax entities analyzed; 

ü the share of revenues from direct taxation seems to be the component 

most affected by tax competition in the structure of total revenues, the data indicating 

a significant deterioration in Bulgaria and Romania, with approx. 4 pp, respectively 2 

pp, and a very slight downward trend in the EU27, of approx. 0.1 pp. 

The downward developments in the weight of total and indirect taxation weights are 

justified, to a certain extent, by the evolution of the statutory tax rates for corporate revenues 

analyzed. The statutory personal income tax rates in the two countries have decreased 

significantly in the two countries from 40% in 2000 to 10% in 2020, while at the EU27 level 

it has decreased by approx. 6 pp. The statutory tax rates for corporate revenues also registered 

significant reductions in the two countries, respectively of over 22 pp in Bulgaria and 9 pp in 

Romania, and at the level of the EU27 average, the reduction was approx. 10 pp. 

ü the share of revenues from indirect taxation seems to be the most 

constant component of the structure of total revenues which also attenuates or 

compensates for the incidence of aggressive reductions in statutory quotas related to 

income taxation on the total size of revenues. There is an increase in Bulgaria. 1.5 pp 

of the share of revenues from indirect taxation in GDP. In Romania, the trend is 

downward, especially in the last cycle of 4 years, with approx. 1.5 pp, and at the 

EU27 average the evolution is relatively constant throughout the analyzed period. 

This situation in terms of the share of indirect tax revenues in GDP is the result of 

progress on fiscal harmonization in this tax segment, stimulated by the formation and 

consolidation of the single market, which has also translated into a more balanced level of 

VAT rates. Thus, Bulgaria is distinguished by a constant rate of 20% over the entire analyzed 

period, while in Romania there are certain fluctuations in the range of 19-24%, with the 

predominance of the share of 19% in most of the analyzed period. At EU27 level, there is a 

tendency to increase the VAT rate by approx. 2 pp during the analyzed period. 

The data analyzed indicate that the tax structure presented is significantly influenced 

by the level of tax rates, which in turn are tools for the manifestation of tax competition 

especially in regions (neighboring countries, as is the case presented), generating large and 

abrupt changes in them. Also, the reduction of tax rates on highly mobile businesses (profit, 

https://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=gov_10a_main&lang=en
https://ec.europa.eu/taxation_customs/taxation-1/economic-analysis-taxation/data-taxation_en
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labor) tends to confirm a shift of the tax burden on less mobile tax bases, such as 

consumption. 

Obviously, there are (political) discussions about the fairness or unfairness of tax 

competition. They start from the sovereign and democratic status of all Member States, in the 

sense that it is their right to choose their tax rates, their tax structure and, consequently, the 

consequences of these measures, even if the results are positive or negative. Fiscal 

competition, although apparently only targets issues related to tax revenues, its effects are 

spreading over the entire fiscal-budgetary system, respectively on the size of public spending. 

A choice of reduced taxation involves reduced public spending and, implicitly, reduced 

benefits. which can compromise For example, low income tax rates can attract investment, 

but poor infrastructure and a poorly trained workforce can drive back investment. 

On the other hand, two countries with a general level of taxation (let's say) of 40% of 

GDP each get this level of income through a different tax approach. The first through a sharp 

taxation of consumption and relaxed income, and the second country, vice versa. In this 

situation, tax competition will put downward pressure on the high tax rates in the two 

countries (consumption in the first and income in the second) and upward pressure on the 

relaxed rates in the two countries, resulting in thus a decrease in the general fiscal pressure 

and a convergent trend in the tax structures in both countries. 

Prospects for tax competition 

At EU level, there seems to be a tendency to leave the tax systems of the Member 

States to the force of the common market, and its tax interventions focus on issues that are 

somewhat subsidiary to the phenomenon of tax competition, such as: 

ü the harmonization process, now in a partial form, with results on the 

line of indirect taxation, by establishing minimum and maximum intervals (rates) for 

VAT, elimination of double taxation; 

ü the process of fiscal coordination, through measures to ñapproximateò 

the fiscal practices of the EU member states, generally through legislative and non-

legislative mechanisms such as conventions, recommendations, guidelines, codes of 

conduct, etc; 

ü the process of fiscal convergence, which is intended to bring the tax 

bases, tax rates, and tax systems of the Member States closer together, regardless of 

whether this is due to EU action or the strength of the common market. 

The latter process is less advanced, and its little progress stems from the previous two 

processes. 

At the international level, there are discussions on tax reforms aimed at increasing tax 

revenues and stimulating investment, on the one hand, but also reforms to reduce inequalities 

in the labor market and especially reduce poverty. 

Fair taxation, and implicitly the taxation of large corporations, in order to prevent the 

transfer of profit to tax havens is one of the measures pursued. 

The global concern for increasing the fairness of tax systems is not new, but the first 

concrete actions taken to limit the avoidance of tax payments by transferring profits to 

regions with favorable tax treatment have been materialized in the Base Erosion and Profit 

Shifting (BEPS) plan. automatically cross-border information to determine where revenue 

was generated and where it should be taxed. However, as the economy grew in complexity, 

efforts for a fair taxation intensified. Thus, the Organization for Economic Co-operation and 

Development (OECD) has decided to continue the initiative in two directions (two pillars), 

the first focusing on the taxation of the digital economy (it aims to allocate a larger share of 

the global profits of a multinational company to the countries where revenue / profits are 

obtained), and the second, further implementing the purpose of the BEPS plan to establish a 

global minimum profit tax. 
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Another significant step, initialed in July this year, is an agreement in the OECD, 

representing a "colossal step towards greater tax justice", which aims at only one of the two 

pillars of the OECD initiative on international taxation, respectively the minimum profit tax. 

The signed agreement covers a global profit tax at a minimum rate of 15%, which 

would bring additional revenue of more than $ 150 billion annually to governments around 

the world. Specifically, the signatory countries have agreed on a two-way tax reform of 

multinational companies: one on an overall profit tax rate of at least 15%, and the other on a 

new distribution of multinational corporation tax rights between countries. 

Identifying other sources or emphasizing existing ones, but with the potential to 

increase global revenues, is another internationally targeted measure. 

The International Monetary Fund (IMF) has issued a series of recommendations on 

imposing potential tax bases (new or existing, but with reduced rates) in order to increase 

budget revenues. In this regard, the recommendations are primarily aimed at taxing wealth, 

but also supplementing tax rates on income, property and consumption, depending on the 

existing tax space and their ability to bring in additional income. Other measures 

recommended by the IMF include raising the property tax and "updating property values at 

current market prices". 

Improving voluntary tax compliance by emphasizing tax education / culturalization of 

taxpayers is also another important measure to be implemented. 

In order to encourage compliance, tax authorities may use, as encouraged by the 

OECD, certain methods experienced in other countries which may help to encourage 

voluntary compliance with taxes. These methods focus on improving the quality of tax 

education by increasing the number of educational programs, but also the quality of taxpayer 

education, on better communication of measures and services to facilitate payments, coupled 

with a better understanding of taxpayer behavior and reasons. the basis of their voluntary 

non-compliance decisions. 

The general finding regarding the situation of the Romanian tax system, under the 

incidence of the aggressive tax competition in which it entered, reveals a general tendency to 

decrease the tax rates and, consequently, a reduction of the share of some income categories, 

a situation that affects the quality and stability of public finances, characteristics generally 

given by unsatisfactory current revenues to ensure a sufficient level of public goods and 

services, but also to ensure a certain pace of growth, diversification and modernization, while 

the quality of public finances is affected by increasing the pressure on the budget deficit, a 

situation that translates in the short and medium term into increasing public debt (a less 

obvious or perceived alternative among citizens) than the alternative of a revision of tax rates 

that can lead to unfavorable electoral consequences. 

The fiscal-budgetary constraints generated by the status of EU member state, 

especially those related to maintaining the budget deficit within certain limits, did not 

generate significant fiscal adjustments in the Romanian fiscal system, frequently attracting 

warnings, sanctions and even the establishment of emergency procedures. EC, by which to 

limit the expansion of the budget deficit and its placement on a convergent trajectory with the 

institutional target (-3% of GDP). A valve in this sense, in the analyzed period, was the 

situation of the level of public debt below the institutional level (-60% of GDP), which 

allowed its financing from this source, but the episodes after the financial and economic 

crisis, as well as the period The health crisis caused by the COVID-19 pandemic has led to a 

significant increase in public debt relative to GDP. 

Table no. 2. The evolution of the public debt, of its growth rate and of the budget 

deficit in Romania, in the period 2007 - 2020 
I

ndic / 

Year 

2

007 

2

008 
2
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2

010 

2

011 

2
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2

013 

2
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2
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2
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2
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2
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2
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%

 of GDP 

1

9,8 

2

1,3 
2

3,6 

3

0,5 

3

4,7 

3

8,1 

3

8 

3

9,8 

3

7,8 

3

7,4 

3

5,1 

3

4,7 

3

5,3 
4

7,3 

G

rowth 

rate % 

3

0 

3

3,4 
3

4,2 

6

,8 

2

1,4 

1

5 

8

,7 

9

,8 

2

,6 

6

,1 

5

,5 

9

,7 

1

3 
3

3,4 

B

udget 

balance 

-

2.7 

-

5.4 
-

9.1 

-

6.9 

-

5.4 

-

3.7 

-

2.1 

-

1.2 

-

0.6 

-

2.6 

-

2.6 

-

2.9 

-

4.4 
-

9.4 

The growth rate is calculated compared to the previous year. 

Suorse: Eurostat, Government deficit/surplus, debt and associated data. 

From the data presented in table no. 2, there is an obvious synchronization between 

the evolution of the budget deficit and the increase (growth rate) of the public debt, being 

evident the expansions from 2009 and 2020. 

The level of debt remains below the institutional target, but we appreciate that this 

orientation of the conduct of taxation, towards financing the deficit through the accumulation 

of public debt, must be progressively revised, first of all by trying to reduce the deficit, by re-

establishing the fiscal system of certain categories of taxes on the establishment of revenues 

and, implicitly, on their increase. 

Against this background of degradation of the level of total revenues, Romania seems 

to receive aid for recovery from proposals to reform taxation at the international and 

European level, respectively from the implementation of mechanisms to limit the erosion of 

tax bases of the nature of profits and taxation of giants in the IT field, as well as through the 

implementation of the National Recovery and Resilience Plan (PNRR). 
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Abstract : In this paper we refer to the fiscal context and fiscal trends in the conditions of the crisis caused by 
the Covid 19 virus, at national and European level. In this regard, we perform an analysis of tax revenues (tax 

revenues from direct and indirect taxes and social contributions, as a share of GDP) from 2007-2019, at 

European level, and try to highlight some possible sources that could lead to increased revenues, which, in the 

current year, registered a significant reduction. We also present the main  tax trends at EU level in the context of 
the covid crisis, necessary to deal with the economic shock caused by the virus and try to identify measures that 

can be implemented in Romania; in this regard we propose two scenarios for Romania, respectively the taxation 

of the turnover, instead of the profit, and the taxation of the great fortunes/ wealth, the purpose of these 
measures being a potential increase of the revenues to the State Budget. From a methodological point of view, 

we used methods of comparative, analytical, descriptive analysis, analysis based on balance sheet. 
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1. Introduction  

It is well-known that taxation has various roles within an economy. In general terms, there are 

some reasons why a government charges tax, namely, to: raise revenue, either to fund government 

spending or, alternatively, to reclaim the money that the government has already spent into the 

economy; ratify the value of the currency of the jurisdiction; redistribute income and wealth; reprice 

goods and services; reorganise the economy through what is called fiscal policy; raise democratic 

representation - people who pay tax vote (Richard Murphy, Why we tax). 

In present, the pandemic has a semnificative impact on taxation; it plays a role at this current 

crisis stage in helping to sustain universal access to basic goods and services through ñlifelineò 

measures (but vulnerability to the virus  and to its economic impact are very different across social 

groups). Also, as the economies of the world recover, taxation will also play a role; most countries had 

a significant decline in their average tax-to-GDP ratio in 2020 and direct international financial support 

and debt relief will be necessary in order to restart the mobilization of revenues and to regain growth. 

Many countries launched fiscal stimulus to reduce the impact of the crisis on the economy. As 

with previous crises, in the context of the COVID-19 pandemic that has been experienced by most of 

economic jurisdictions, fiscal policy is often relied on to boost the economy and avoid the risk of 

entering into a deeper recession; during a recession, the government will experience a decrease in 

income to increase spending. To find funds to overcome the deficit, the government uses three 

instruments, namely taxes, printing money, and public debt, with a preference for using debt because it 

is efficient in an emergency context. 

The paper consists of three parts: the evolution of tax revenues in Romania compared to the EU 

average in 2007-2019, the main trends in the EU in the context of the crisis covid 19 and what our 

country can apply and the conclusions. In order to achieve the proposed objective, we used a 

descriptive methodology, using various bibliographic sources, mainly from foreign literature, as well as 
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a quantitative methodology, for processing and analyzing data taken from European databases 

(Eurostat): scientific articles published in various journals, legislation, analysis and studies, official 

documents of various tax bodies, databases of entities; use of comparative, analytical, descriptive, 

balance sheet analysis methods. 

2. Analysis of Taxation in Romania vs European Union in the Period 2007-

2019 

In order to determine how taxation has evolved in Romania and in the EU member states, we 

use the data taken from the European Commission's Report, Taxation Trends 2020, data that refer to 

the period 2007-2019. The categories of tax revenues we work with to create a picture highlighting 

developments in EU are those for direct taxes (% of GDP), indirect taxes (% of GDP) and, to a lesser 

extent, tax revenues from social contributions (% of GDP). The purpose of achieving these 

developments is to see what type of taxation predominates in Romania, compared to other EU countries 

and what is the direction, from a fiscal point of view of our country. 

At European level, there is a tendency to balance the share of direct, indirect and social taxation, 

and many Member States, which have a high share of budget revenues in GDP, also benefit from 

relatively high shares of direct taxes in total revenue. 

Unlike the average recorded in the European Union over the 13 years, we can see (according to 

Figure no.1) that our country is mainly based on indirect taxation, followed by social contributions. 

Direct taxes have a low share. 

Indirect taxes recorded an upward trend, despite all the fluctuations. Thus, the lowest share is 

registered in 2009 ( 10,3% of GDP), and the highest was registered in 2015 (13,4% of GDP). From the 

point of view of direct taxes, we find that they have a downward trend over the analyzed period (% in 

GDP), registering numerous fluctuations. Thus, the highest share is registered in 2007 and 2015, 

respectively 6,6% of GDP, the lowest is registered in 2019, with 4,8% of GDP. Social contributions 

show a relatively upward trend over the period, with the highest share in 2018, of 10,6% of GDP, and 

the lowest, in 2016, of 8,0% of GDP. 

Figure 1. Tax revenues depending on the tax type  (% GDP) in Romania, in the period 

2007-2019 

 
Source: European Commission, DG Taxation and Customs Union, based on Eurostat data 

 

Therefore, we can say that the Romanian state encourages the taxation of consumption to a 

greater extent than the taxation of income and profits, indirect taxes taking precedence over the direct 

ones for almost the entire analyzed period. 

 Below we make a comparative analysis of each type of tax in Romania with the EU average. 

From the perspective of direct taxes, there is a difference between the values registered in 

Romania for direct taxes as a share in GDP and the value of the average registered in the European 



I.Boldea, C. Sigmirean, D-M Buda (Ed.), Reading Multiculturalism. Human and Social Perspectives 

 

96 
 

Union. In the European Union the lowest value of the indicator is registered in 2010, of 12,3% of GDP, 

and in Romania the lowest value is 4,8% of GDP and was registered in 2019, and in 2018, by 4,9% of 

GDP. 

Figure 2. Comparison of the EU average - revenues drom direct taxes in Romania in the 

period 2007- 2019 

 
Source: European Commission, DG Taxation and Customs Union, based on Eurostat data 

Regarding the evolution of the share of indirect taxes in GDP in Romania, it fluctuates 

throughout the period, respectively a decrease related to the economic crisis year (2009), followed by 

an increase due to the increase of the VAT rate from 19% to 24%. In 2012, the shares of indirect taxes 

in Romania and in the EU-28 have approximately the same value, respectively 13,2% vs 13,4% in 

GDP, after which, starting with 2016, tax revenues in Romania will decrease significantly compared to 

the EU-28 average, the lowest value in our country registering in 2017, 10,4% of GDP, 3,2 pp less than 

the European Union. In 2019, the difference is also significant, 10,7% vs 13,6% of GDP (2,9 pp). 

Figure 3. Comparison of the EU average - tax revenues in Romania in terms of indirect 

taxes, in the period 2007- 2019 

 
Source: European Commission, DG Taxation and Customs Union, based on Eurostat data 

 

The social contributions in Romania register an oscillating trend during the period in which 

we perform the analysis, with the highest share in 2018 and 2019, of 10,6%, respectively 10,5% of 
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GDP. In the EU- 28, the trajectory is relatively constant, in 2019 being a level of 12,1%, compared to 

11,5% of GDP in 2007. It should be mentioned that the level of social contributions in our country is 

lower than the EU 28 average, but in a smaller extent, compared to the level of fiscal revenues from 

direct and indirect taxes in Romania. 

Figure 4. Comparison of the EU average - tax revenues in Romania in terms of social 

contributions, in the period 2007- 2019 

 
Source: European Commission, DG Taxation and Customs Union, based on Eurostat data 

Therefore, as mentioned before, in Romanian the highest tax revenues come from consumption 

taxation, compared to those from income and profit taxes. Also, social contributions, especially those 

due by employers (for the period 2007-2018), have a higher share than those owed by employees or 

households for the entire period considered. 

3. Fiscal Trends at European Level in the Context of the Covid 19 Crisis 

Even before the COVID-19 crisis, tax revenues, the main form of domestic public resources and 

the largest source of financing for development, were insufficient in a large number of countries, 

especially in relation to their spending needs (especially for countries where medium and low incomes 

predominate). Governments have implemented a number of tax measures to reduce the burden on 

taxpayers and maintain corporate cash flows, measures that have included extensions, deferrals or 

accelerated tax refunds. 

At EU level, the number one priority is the recovery of the European economy and post-COVID 

recovery; also, other important issues for the future of Europe were: promoting fair taxation or digital 

transformation and the establishment of digital sovereignty. 

Europe's fiscal priorities involve three aspects: 

ƹ Implementation of OECD proposals that respond to the fiscal challenges generated by the 

digitalization of the economy in the EU; 

ƹ Introduction of financial transaction taxation at EU level; 

ƹ Revision of the Directive on administrative cooperation in the field of taxation. 

With regard to taxation, the aim is to reform corporate tax rules in the digital age and introduce 

an effective minimum, global tax rate. In this context, we recall the proposal for a European Directive 

on the Digital Services Tax (DST), which has been under debate at Member States level since 2018. As 

no agreement has been reached on the content of the directive, several states have decided to 

implement unilateral measures to tax the digital economy. These states are Austria, France, Hungary, 

Italy, Poland, Turkey, the United Kingdom, Spain, Belgium, Slovakia and the Czech Republic. 

We also mention the recent plans of the European Commission for economic recovery ("Next 

Generation EU" Economic Recovery Plan, May 2020), which aims to tax the digital economy, 

respectively the introduction of a "digital tax" of 3%, applicable to companies with a turnover of over 
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750 million euros, estimating that this measure could attract revenues to the EU budget of up to 1,3 

billion euros / year. 

The second direction concerns the introduction of a tax on financial transactions at EU 

level, of 0,2%, on financial transactions involving the acquisition of shares in companies in Member 

States whose market capitalization exceeds 1 billion euro. 

As for accelerating the revision of the Directive on administrative cooperation in the field 

of taxation, one of the objectives underlying this measure is to combat tax evasion in a more effective 

way. In this regard, the aim is to digitize services and organizations, especially at public administration 

level, while building a data ecosystem (including data infrastructure and accessibility, information 

exchange, etc.) appropriate to the ongoing digital transformation at EU level. 

It is necessary for the authorities to find a way to increase their revenues, given that it is 

estimated that internationally, economic growth for 2020 will have significant declines (for example, 

USA, -4,3% of GDP, France, -9,8% of GDP, Italy, -10,6% of GDP). One solution would be to increase 

corporate tax revenues, including by introducing more progressive tax systems and setting a threshold 

on tax rates, in order to reduce competition. 

Currently, some multinationals prospered during the pandemic (for example, in the first quarter 

of 2020, Amazon sales increased by 26%), by avoiding paying taxes / exploiting gaps and tax havens 

or low-tax jurisdictions, and most large companies often manage to pay less taxes and fees than small 

and medium-sized enterprises. 

Increasing transparency is a solution to combat tax avoidance. To this end, governments should 

require multinationals receiving support during the pandemic to publish country-by-country reports 

revealing where they have recorded profits and taxes paid. In 2018, almost 100 jurisdictions 

automatically exchanged information on 47 million financial accounts, worth approximately 4,9 trillion 

euros ( 5.5 trillion dollars), through the automatic information exchange program of the OECD Global 

Forum (but cumulative data on private wealth is not available to the public). 

We therefore believe that corporate taxation systems should be strengthened by accelerating 

international cooperation on base erosion and minimum rates, making these taxes more progressive to 

stimulate small businesses and ensuring effective taxation of offshore shareholder wealth. 

To combat tax avoidance, several measures are needed: 

ƹ applying a higher rate of profit tax for large corporations in oligopolized sectors with excess 

rates of return; 

ƹ establishing a minimum effective corporate tax rate of 25% worldwide to stop the erosion of 

bases and the transfer of profit (starting with octomber 2021, the minimum corporate tax rate was 

establised  at 15%); 

ƹ introduction of progressive taxes on digital services. Austria, Brazil, France, the United 

Kingdom, Italy, India, Indonesia, Spain, Turkey have adopted or are considering introducing taxes on 

digital services; 

ƹ efficient taxation of wealth; 

ƹ requesting the publication of country-by-country reports for all corporations that benefit 

from state support. 

Regarding the taxation of wealth, we mention the study carried out by Credit Suisse Bank, 

which analyzes wealth at international level; according to this, the number of rich Chinese has 

exceeded the number of wealthy Americans for the first time, while new millionaires continue to 

appear in both countries. Instead, a decrease in average wealth took place in Australia, Great 

Britain,Turkey. For Romania, the average wealth of a Romanian is 43.074 dollars, the total being 668 

billion dolllard; the Bank also estimates that 32.000 Romanians have assets of more than 1 million 

dollars and 1.142.000 hold more than 100.000 dollars. 

The introduction of such a tax would produce financial effects (increase of state budget 

revenues), but also behavioral ones, of adequacy of fiscal behaviors, because it would allow to improve 
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fiscal equity, follow the fairness of income reporting, avoid tax evasion of illegally acquired assets, 

facilitate control on income taxation (allowing comparisons between taxpayers' declarations for 

different tax periods). 

Two aspects need to be mentioned, namely the taxation of large transfers (successions, 

inheritances, donations) and ensuring the transparency of assets, in the context of owning part of the 

assets in tax havens, offshore tax evasion being higher among those with very large wealth ( 0,01% of 

the largest wealth holders evade the payment of about 25% of their taxes). 

In order to reduce tax evasion (by not declaring large fortunes) it is necessary to know the 

citizenship of the real beneficiary of offshore companies. The OECD provisions on their place of 

residence and place of business can ensure the transparency of their income and their more accurate tax 

classification (a starting point can be considered the German Tax Model based on income tax return, 

but also the business center of the company - the place where most decisions are made). 

Examples of countries that tax wealth are the USA and Germany. In the USA, in 2018, the 

richest 400 families paid, on average, a 23% income tax; Germany introduced the wealth tax between 

1948 and 1979, which reduced state debt (by taxing 1% of its population), without affecting the 

economic base that created surplus value. 

In Romania there are voices requesting the taxation of large fortunes, being estimated that in 

this way additional revenues will be obtained to the State Budget. In this sense, the so-called Forbes 

tax appeared, for which several tax scenarios were generated, differentiated by the size of the non-

taxable minimum and the size of the tax rate. 

Table 1. Tax scenarios on large fortunes 

Min

imum non-

taxable 

Tax base (calculated on the basis of the 

average between the minimum and maximum wealth 

segments) 

T

ax rate 

Esti

mated tax 

100.

000 USD 

1117mii*0,5milUSD+29116*3milUSD+1708*7,

7 mil USD+808*30 

milUSD+47*75milUSD+22*300milUSD+2*500milUS

D = 558,55mld+87,35 mld+12,81 mld+24,24 

mld++3,53 mld+1mld=687,34mld USD 

5

% 

 

 

1

0% 

34,3

7 mld USD 

 

68,7

4 mld USD 

1.00

0.000 USD 

29116*3mil USD+1708*7,5 

milUSD+808*30milUSD++47*75mil 

USD+22*300milUSD+2*500milUSD = 

87,35mld+12,81mld+24,24mld+3,53mld+1mld=128,93

mldUSD 

1

0% 

 

 

 

2

0% 

12,8

9 mld USD 

 

 

25,7

8 mld USD 

Source: Golban, R., 2020, Forbes Tax, https://www.capital.ro/taxa-forbes.html 

The ñgoodò scenario is the one that admits a non-taxable minimum of 1 million dollars and uses 

a 10% tax rate. The collection to the state budget of the amount of 12,89 billion USD (approx. 57 

billion lei, the exchange rate of 4.4355 lei / dollar) means the coverage of the current current deficit 

(47,52 billion lei), but also a surplus of 9,48 billion lei. Therefore, the wealth tax would be a source of 

revenue to reduce the budget deficit. 

Another issue discussed, in order to increase revenues, was the replacement of corporate tax 

with tax on turnover. Our opinion is that, indeed, the revenues to the Budget will increase, if large 

companies are taken into account, with a turnover exceeding 50 million euros, but it will be a 

"collapse" for small companies. A turnover tax means the payment of the tax liability, regardless of 
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whether a profit, a lower profit or a loss is obtained. And this will ultimately materialize in reducing the 

level of investment and economic activity. 

The profit tax is more tolerated by the company, but more difficult to implement for the 

authorities, especially when the companies are part of a multinational group and the tax administrations 

have limited capacity. In this context, companies can artificially reduce their declared profits, through 

transfer techniques or higher costs. There are studies that show that a turnover tax of 1% would lead to 

a 70% reduction in tax evasion (Best, Brockmeyer, 2015) without any loss of economic efficiency. For 

multinationals, it is easier to transfer their profits, for example, large mobile phone companies in some 

countries are thus taxed (Durst, 2015) (in 2016, the UK authorities reached an agreement with Google 

to pay tax in the UK based on revenue from advertising users, not from profits. The same applies also 

for Amazon). 

Regarding the application of a turnover tax in Romania (CA tax), we realized an analysis for 

large companies in Romania, which have a turnover of more than 50 million euros, the data being up to 

the level of 2017, taken from Balance sheets provided by the Ministry of Public Finance. 

 

 

 

 

 



Table 2. The evolution of some indicators that characterize the activity of large companies in Romania, in the period 2008 - 

2017* 

C

rt 

no. 

Indicat

or 

Period 

2

008 

2

009 

2

010 

2

011 

2

012 

2

013 

2

014 

2

015 

2

016 

2

017 

1 Total 

tunover 

(mil.lei) 

3

68905 

3

19421 

3

70840 

4

41283 

4

51631 

4

53750 

4

69657 

4

93571 

5

32442 

6

06234 

2 Gross 

value added 

(mil.lei) 

2

9460 

3

9515 

4

4188 

4

2902 

3

4321 

4

0275 

4

0058 

4

1999 

4

7903 

5

5125 

3 Number 

of firms 

5

51 

4

01 

4

48 

5

13 

4

98 

4

95 

5

14 

5

61 

5

89 

6

39 

4 GDP 

(mil.lei) 

5

14700 

5

01139 

5

33881 

5

65097 

5

95367 

6

37456 

6

68144 

7

12588 

7

65335 

8

57896 

 Share in 

GDP  (%) 

          

5 - total 

turnover 

7

1.67 

6

3.74 

6

9.46 

7

8.09 

7

5.86 

7

1.18 

7

0.29 

6

9.26 

6

9.57 

7

0.67 

6 - net 

added value 

5

.72 

7

.89 

8

.28 

7

.59 

5

.76 

6

.32 

6

.00 

5

.89 

6

.26 

6

.43 

Source: Balance sheets from Ministry of Public Finance, 2008-2017, own calculations 

 

We calculated: 

                                                  2015        2016             2017 

Turnover tax of 1%                4935.71     5324.42       6062.34 

Profit tax of 16%                  6719.84     7664.48          8820 

Turnover tax of 2%           9871.42     10648.84       12124.68 



Large companies, with a turnover of at least 50 million euros, have an important share in 

Romania's GDP. In order to bring an increase in the fiscal revenues of Romania, we propose that at the 

level of the companies with a turnover of at most 50 million euros, the current taxation system should 

remain, respectively profit tax of 16%; but for companies with a turnover exceeding 50 million euros, 

we consider the application of a tax of at least 1%; we will compare the current situation, ie profit 

taxation by 16%, with turnover taxation by 1% (see table above), or 2%, if the result of turnover taxed 

by 1% is lower than in profit taxation of 16%. 

In the first case, we notice that the result from the taxation of the turnover by 1% is lower than 

the taxation of the profit by 16%. However, the situation changes if a turnover tax of 2% is applied. 

In conclusion, for Romania, we consider that a tax on large fortunes of 10%, as well as the 

taxation of the turnover of large companies by 2% would bring additional revenues to the State Budget. 

On the other hand, we believe that these additional taxes would also predispose to the attempt to avoid 

taxes, even discouraging activity in our country for large companies. And the tax administration must 

intensify its tax controls, precisely to prevent the increase of tax evasion. 

4. Conclusions 

Until the onset of the economic and health crisis caused by the Covid 19 virus, tax revenues at 

European level registered a constant trend. Subsequently, most states acted to limit the economic 

difficulties caused by blockages and containment measures, by adopting fiscal packages, which varied 

from country to country. Therefore, public deficits are expected to increase significantly in the EU this 

year, given the increase in social spending and the reduction in tax revenues, both of which are a 

consequence of exceptionally strong policy measures to support the economy. 

The deterioration of the companies' situation was determined by the decrease of sales, the 

decline of the present profitability, of the expected one and by the increase of the indebtedness degree; 

the increase in the number of insolvencies has been prevented by measures taken by the authorities, 

such as guaranteeing new loans or declaring insolvency moratoriums. 

As for the over-indebtedness of companies in Europe, they have borrowed directly from banks 

or through bond issues as a result of government guarantees and new monetary easing measures to 

compensate for the lack of revenue. According to the European Commission, the debt of euro area 

firms increased by more than 400 billion euros in the first half of 2020, compared to an increase of 289 

billion euros in 2019. In terms of GDP, the largest increase was recorded in France, 18,1 percentage 

points, Spain and Italy, with an increase in corporate debt of more than 7 percentage points, Austria, 

where corporate debt increased by 7,7 percentage points, or Finland, with corporate debt higher by 6,3 

percentage points of GDP. 

According to the Global Debt Report of the Institute of International Finance, total euro area 

debt increased by almost 33 percentage points in the first nine months of 2020, compared to the end of 

the previous year, up to 415,7% of GDP, given the fact that the debts of non-financial corporations 

increased by 7,8 percentage points, to 114% of GDP, and government debt increased by more than 16 

percentage points, up to 115,1% of GDP in the euro area. 

At international level, the taxation of large companies that obtain "huge benefits" from the 

single market and the imposition of a tax on financial transactions or a tax on digital services (which 

already applies in several European countries) is expected. Other tax measures are announced, in 

addition to the introduction of new taxes, measures aimed at boosting tax equity, reducing unfair tax 

competition, increasing tax transparency, a proposal on administrative cooperation (DAC 6), which 

aims to extend EU rules on fiscal transparency on digital platforms. At the same time, the issue of 

expanding the EU's list of non-cooperating jurisdictions for tax purposes, which includes non-EU 

countries that refuse to comply with international standards, so as to limit tax evasion, is resumed. 

In Romania, although the support measures and fiscal facilities offered this year were necessary, 

they were temporary, in order to reduce the negative effects of the crisis, but a relaunch of companies 

will be possible through measures aimed at restructuring, reorganization or streamlining their own 
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activities. In this sense, it is necessary to draw up a strategy to ensure business continuity and, given the 

continued imposition of restrictions by state authorities, a plan to identify potential risks facing the 

company (for example, teleworking and the effects on the production and delivery of products or 

services to the final consumer). 

2021 is the first year in which the fiscal facilities related to the stimulation of the maintenance / 

increase of the own capitals are applied, consisting in the reduction of the profit tax or of the tax on the 

income of the micro-enterprise. Failure to adopt these fiscal incentives could lead to the maintenance / 

aggravation of the situation of undercapitalized economic agents, financially unstable, as well as to 

possible job reductions created by them.  
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Abstract: In the field of law, and not only, the terms Ăefficiencyò and Ăeffectivenessò seem to be often 
used as synonyms, or in an interchangeable manner. In the legal doctrine, as well as in numerous 

legal documents or institutional requirements expressed by various international organizations, 

phrases start with Ăefficiencyò and seem to discuss, in fact, Ăeffectivenessò, or invoke Ăeffectivenessò 
directly, and vice-versa. This observation applies in a quite obvious manner in the discourse 

regarding the requirements or qualities of judicial systems, where both terms are used extensively, 

sometimes even accompanied by a third one, Ăefficacyò. Therefore, the present paper aims to clarify, 
for the purpose of increasing the accuracy of the requirements or demands that judicial systems ought 

to meet, whether these terms are, indeed, synonyms, or may be used as synonyms in this specific 

regard without negative consequences, and, if not, what does each of these specific qualities actually 

mean, what does each notion actually demand from a judicial system. The importance of such 
accuracy is not only theoretical, but has practical consequences, too: it is only when we express 

ourselves clearly that we can truly and rightfully expect the other party to meet what is required. 

 
Keywords: efficiency, effectiveness, efficacy, judicial conduct, judicial systems. 

 

 

1. Introduction  

In the discourse regarding the requirements or qualities of judicial systems, the terms 

óefficiencyô and óeffectivenessô are used extensively (sometimes, óefficacyô is also 

employed), in some instances as synonyms or as interchangeable terms, in others instances in 

conjunction with one another, as well as distinctively, with separate meanings. In this 

context, the paper aims to clarify whether this inconsistency represents a serious issue 

regarding the discourse on judicial systems and, if so, what does each of these specific 

qualities mean within this specific discourse, as well as how could it be improved. For this 

purpose, the first part of this paper attempts to verify the meanings and relationships (if any) 

between these terms, following the broadly recognized definitions, and the second part of the 

paper will explore the manner in which the terms are used in the specialized literature and 

documents regarding the principles, values, requirements of judicial systems and the related 

meanings and consequences.  

 

1. A General Approach 

In the Cambridge Dictionary, the noun `efficiency` is defined as ñthe good use of time 

and energy in a way that does not waste anyò, or ñthe condition or fact of producing the 

results you want without waste, or a particular way in which this is doneò. In Business 

English, according to the same dictionary, it means ña situation in which a person, company, 

factory, etc. uses resources such as time, materials, or labour well, without wasting anyò, or 

ña situation in which a person, system, or machine works well and quicklyò. A more 

specialized meaning, in Physics or Production, is also provided, meaning ñthe difference 
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between the amount of energy that is put into a machine in the form of fuel, effort, etc. and 

the amount that comes out of it in the form of movementò
1
. The adjective, `efficient`, is 

defined by the same dictionary as ñworking or operating in a way that gets the results you 

want without any wasteò, ñusing resources such as time, materials, or energy well without 

wasting anyò, and ñworking well and quicklyò
2
, while the adverb, `efficiently`, is defined as 

ñworking or operating in an organized, quick, and effective wayò
3
. The Merriam-Webster 

Dictionary defines `efficiency` as ñthe ability to do something or produce something without 

wasting materials, time, or energy: the quality or degree of being efficientò, and lists 

`effectiveness` and `efficacy` as synonyms
4
. The Oxford Advanced Learnerôs Dictionary also 

generally defines óefficiencyô as ñthe quality of doing something well with no waste of time 

or moneyò
5
. The Oxford English Dictionary (1989) defines óefficiencyô, among others, as 

ñfitness or power to accomplish, or success in accomplishing, the purpose intended; adequate 

power, effectiveness, efficacyò; óefficientô would mean ñmaking, causing to be; that makes (a 

thing) to be what it is; chiefly in connection with causeò; also, ñproductive of effects; 

effective; adequately operative. Of persons: adequately skilledò; óefficientlyô would mean ñin 

an efficient manner; so as to produce an effect; with adequate success; effectivelyò
6
. The 

origin of the noun is the Latin efficientia (meaning ñefficient power, influenceò), from 

efficiens, efficientis, meaning ñthat produces or gives rise to something, efficientò, or being 

ñcapable of acting, activeò
7
, and the origin of the adjective in the Latin efficient-em, ñpr. pple. 

of efficŊre, f. ex out + facŊre to makeò
8
.  

In what concerns óeffectivenessô, it is defined in the Cambridge Dictionary, in broad 

terms, as ñthe degree to which something is effectiveò, ñthe ability to be successful and 

produce the intended resultsò, ñthe quality of being successful in achieving what is wantedò
9
. 

The adjective, óeffectiveô, generally means ñsuccessful or achieving the results that you 

wantò, ñsuccessful in achieving the result that you wantò [emphasis added], ñproducing the 

intended results, or (of a person) skilled or able to do something wellò (in a specific legal 

sense, ñif a law or rule becomes effective, it starts to be usedò, it is ñin official or legal useò). 

The adverb, óeffectivelyô, means ñin a way that is successful and achieves what you wantò, 

ñin a way that is successful and produces the intended resultsò, or ñin a way that successfully 

achieves the result that you wantò
10

. Merriam-Webster defines óeffectivenessô as ñproducing 

a result that is wanted: having an intended effectò or ñproducing a decided, decisive, or 

desired effectò (also, óactiveô, óoperativeô when it comes to law or taxes, as well as óactualô)
11

. 

The Oxford Advanced Learnerôs Dictionary also defines óeffectivenessô as ñthe fact of 

producing the result that is wanted or intended; the fact of producing a successful resultò, and 

óeffectiveô as ñproducing the result that is wanted or intended; producing a successful resultò 

                                                             
1 Cambridge Dictionary, ñEfficiencyò, https://dictionary.cambridge.org/dictionary/english/efficiency.  
2 Cambridge Dictionary, ñEfficientò, https://dictionary.cambridge.org/dictionary/english/efficient.  
3 Cambridge Dictionary, ñEfficientlyò, https://dictionary.cambridge.org/dictionary/english/efficiently.  
4 Merriam-Webster Dictionary, ñEfficiencyò, https://www.merriam-webster.com/dictionary/efficiency. 
5 Oxford Advanced Learner's Dictionary, ñEfficiencyò, 

https://www.oxfordlearnersdictionaries.com/definition/english/efficiency?q=efficiency.  
6 The Oxford English Dictionary, 2nd Edition, Volume 5, DVA-FOL, ñEfficiencyò, ñEfficientò, ñEfficientlyò, 

Oxford University Press, 1989, p. 83-84. 
7
 Oxford Latin Dictionary, 2

nd
 Edition, edited by P.G.W. Glare, Oxford University Press, 2012, p. 648. 

8 The Oxford English Dictionary, ñEfficientò, p. 84. 
9 Cambridge Dictionary, ñEffectivenessò, https://dictionary.cambridge.org/dictionary/english/effectiveness.  
10 Cambridge Dictionary, ñEffectiveò, https://dictionary.cambridge.org/dictionary/english/effective, 

ñEffectivelyò, https://dictionary.cambridge.org/dictionary/english/effectively.  
11 Merriam-Webster Dictionary, ñEffectiveò, https://www.merriam-webster.com/dictionary/effective.  

https://dictionary.cambridge.org/dictionary/english/efficiency
https://dictionary.cambridge.org/dictionary/english/efficient
https://dictionary.cambridge.org/dictionary/english/efficiently
https://www.merriam-webster.com/dictionary/efficiency
https://www.oxfordlearnersdictionaries.com/definition/english/efficiency?q=efficiency
https://dictionary.cambridge.org/dictionary/english/effectiveness
https://dictionary.cambridge.org/dictionary/english/effective
https://dictionary.cambridge.org/dictionary/english/effectively
https://www.merriam-webster.com/dictionary/effective
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(also, óin realityô and, regarding laws and rules, ócoming into useô)
12

. The Oxford English 

Dictionary (1989) defines óeffectivenessô as ñthe quality of being effectiveò, while óeffectiveô 

has meanings such as ñthat is concerned in the production of (an event or condition; rarely a 

material product)ò, ñconcerned with, or having the function of, carrying into effect, 

executing, or accomplishingò, ñthat is attended with result or has an effectò, ñpowerful in 

effect; efficient, effectualò, as well as ñactual, de facto; existing in fact; that isò
13

. The origin 

of the term is the Latin effectivus, which translates as creative, productive or effective, from 

efficere, óaccomplishô, from ex- óout, thoroughlyô + facere ódo, makeô
14

.  

Another similar term is widely used in regard to the principles, values, requirements 

of justice systems and judicial conduct, namely óefficacyô. In the Cambridge Dictionary, it is 

defined as ñthe ability, especially of a medicine or a method of achieving something, to 

produce the intended resultò, ñthe quality of being effective; effectivenessò; it is presented as 

a synonym of óeffectivenessô, and the adjective óefficaciousô is presented as a synonym of 

óeffectiveô
15

. Merriam-Webster defines óefficacyô as ñthe power to produce an effectò, and the 

Oxford Advanced Learnerôs Dictionary defines it as ñthe ability of something to produce the 

results that are wantedò, also presenting it as a synonym of óeffectivenessô. The Oxford 

English Dictionary (1989) defines it as ñpower or capacity to produce effects; power to effect 

the object intended. (Not used as an attribute of personal agents)ò, while óefficaciousô is 

defined as ñthat produces, or is certain to produce, the intended or appropriate effect; 

effective. (Said of instruments, methods, or actions; not, in prose, of personal agents) ò
16

. The 

origin of these terms is the Latin efficǕcia, from efficax, efficac-, from efficŊre óaccomplishô, 

from ex- óout, thoroughlyô + facere ódo, makeô
17

.  

The meanings of óefficacyô and the terms related to it seem to overlap with those of 

óeffectivenessô and its related words; also, the terms from the óefficacyô group are constantly 

presented as synonyms with the terms associated with óeffectivenessô. No particular 

distinction, in this general sense, can be drawn from the definitions provided in various 

dictionaries. In what regards óefficiencyô and óeffectivenessô (and the associated terms), 

however, although the two are sometimes presented as synonyms, they are rather partial 

synonyms, and distinctions can, indeed, be drawn. The Cambridge Dictionary explains that 

the adjective óefficientô is used ñto describe something or someone that works in a quick and 

organised wayò, while óeffectiveô is used ñto describe something that gives you the results 

you wantò
18

. Efficiency, in broad terms and in fields such as Economy or Production or even 

Mathematics, appears as a ómeasurableô ability to maximize the achievement or production of 

various results (more of a quantitative issue), while effectiveness seem to be concerned rather 

with the result itself, the intended effect of a certain effort. In the field of Business, for 

instance, Peter Drucker has drawn a distinction between efficiency and effectiveness showing 

that the confusion between the two ñstands between doing the right things and doing things 

rightò; ñThere is surely nothing quite so useless as doing with great efficiency what should 

                                                             
12 Oxford Advanced Learner's Dictionary, ñEffectivenessò, 

https://www.oxfordlearnersdictionaries.com/definition/english/effectiveness?q=effectiveness, ñEffectiveò, 

https://www.oxfordlearnersdictionaries.com/definition/english/effective?q=effective.  
13 The Oxford English Dictionary, ñEffectiveò, ñEffectivenessò, p. 80. 
14 Oxford Advanced Learner's Dictionary, ñEffectiveò, 

https://www.oxfordlearnersdictionaries.com/definition/english/effective?q=effective.  
15 Cambridge Dictionary, ñEfficacyò, https://dictionary.cambridge.org/dictionary/english/efficacy, 

ñEfficaciousò, https://dictionary.cambridge.org/dictionary/english/efficacious.  
16 The Oxford English Dictionary, ñEfficaceò, ñEfficaciousò, ñEfficacyò, p. 83. 
17 Oxford Advanced Learner's Dictionary, ñEfficacyò, 

https://www.oxfordlearnersdictionaries.com/definition/english/efficacy?q=efficacy.  
18 Cambridge Dictionary, óEfficient or Effectiveô, https://dictionary.cambridge.org/grammar/british-

grammar/efficient-or-effective.   

https://www.oxfordlearnersdictionaries.com/definition/english/effectiveness?q=effectiveness
https://www.oxfordlearnersdictionaries.com/definition/english/effective?q=effective
https://www.oxfordlearnersdictionaries.com/definition/english/effective?q=effective
https://dictionary.cambridge.org/dictionary/english/efficacy
https://dictionary.cambridge.org/dictionary/english/efficacious
https://www.oxfordlearnersdictionaries.com/definition/english/efficacy?q=efficacy
https://dictionary.cambridge.org/grammar/british-grammar/efficient-or-effective
https://dictionary.cambridge.org/grammar/british-grammar/efficient-or-effective
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not be done at allò, the author states, and adds that the areas of effectiveness, in business, are 

the areas of possible significant results
19

. In the field of Economics, V.I. Espinosa shows that 

the term óefficiencyô ñrefers to the innate creative ability of individuals to act in order to 

improve their situation in subjective termsò
20

. As a summary of the distinction, it can be 

concluded that an effective result or effectiveness may be obtained both through an efficient 

and an inefficient process; efficiency, although desirable in itself, does not, per se, guarantee 

effectiveness.  

 

2. Uses of the terms in question in the field of values, principles, 

requirements of judicial systems and judicial conduct 

 

In what concerns the values, principles, requirements of justice, judicial systems, 

judicial conduct, the terms in question are used to a great extent. However, they are too often 

used interchangeably, and are rarely properly defined or explained, which may leave even a 

preoccupied reader quite confused, with questions on the notions, the goals of their use, the 

proper actions to be taken for such requirements to be satisfied. The paper will thus attempt 

to explain what does each of these specific terms actually mean in the given context, what 

does each notion actually demand from a judicial system. 

In the specialized literature, Neil Andrews, for instance, in his well-known 2012 

chapter on fundamental principles of civil procedure, in an attempt to identify and 

systematize such principles, claims, in the beginning of the paper, that there are four corner-

stones of civil justice, namely regulating access to court and to justice, ensuring the fairness 

of the process, maintaining a speedy and effective process, and achieving just and effective 

outcomes
21

. When detailing the subsumed principles of each heading, the third heading is 

now named both ómaintaining a speedy and efficient process, as well as ómaintaining a 

speedy and effective processô [emphasis added], on the same page of the paper. The principles 

under this heading are stated to be: ñJudicial Control of the Civil Process to Ensure Focus and 

Proportionality (tempered, where appropriate, by Procedural Equity; the process is not to be 

administered in an oppressive manner)ò and ñAvoidance of Undue Delayò. Within the fourth 

heading or corner-stone identified, óachieving just and effective outcomesô, the author 

includes óJudicial Duty to Give Reasonsô, óAccuracy of Decision-makingô, óFinalityô and 

óEffectivenessô, referring to the provision of protective relief and enforcement of 

judgments
22

. While, by explaining what each heading contains, it may seem less important 

how the heading itself is entitled, it would be preferable to avoid using the terms as 

synonyms; not to mention, the first principle belonging to the heading ómaintaining a speedy 

and efficient/effective processô, namely the judicial control of the civil process, which 

includes the fact that the process should not be administered óin an oppressive mannerô, 

seems to belong rather to effectiveness than to efficiency, rigorously speaking. Another 

example is to be found in a document issued by the European Economic Area, in the Priority 

Sector Justice and Home Affairs, entitled Effectiveness and Efficiency of the Judicial Systems, 

Strengthening Rule of Law. The use of both terms in this context suggests a differentiation (if 

only to avoid a pleonasm). However, the use of the terms in the text is quite confusing. For 

                                                             
19 Peter F. Drucker, ñManaging for Business Effectivenessò, in Harvard Business Review, May 1963. Available 

at: https://hbr.org/1963/05/managing-for-business-effectiveness.    
20 Victor I. Espinosa, ñEpistemological Problems of Development Economicsò, in Procesos de Mercado: 

Revista Europea de Econom²a Pol²tica, Vol. XVII, n.Ü 1, Primavera 2020, p. 59. Available at: 

https://dialnet.unirioja.es/descarga/articulo/7966556.pdf.  
21 Neil Andrews, ñFundamental Principles of Civil Procedure: Order Out of Chaosò, in Kramer, X.E., van Rhee, 

C.H. (coord.). Civil Litigation in a Globalising World, TMC Asser Press, Springer, 2012, p. 19. Available at: 

http://www.newbooks-services.de/MediaFiles/Texts/3/9789067048163_Excerpt_001.pdf. 
22 Ibid., p. 33-34. 

https://hbr.org/1963/05/managing-for-business-effectiveness
https://dialnet.unirioja.es/descarga/articulo/7966556.pdf
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instance, it speaks of an efficient justice chain, explained as ñcooperation and networking 

between justice institutions, including courts, prosecution, police and correctional servicesò 

(accurate), while, in the notion of óimproving administrative capacity, skills and effectiveness 

of the judiciaryò it includes ñupgrading of technical equipment, reviewing management 

practices, and improving gender balance in access to justice and in the senior judiciaryò
23

, 

which seems to (or may) contain elements associated to both efficiency and effectiveness. 

Also, a paper entitled What Makes Civil Justice Effective
24

, published by the OECD, not only 

does not define the term, but seems to either misuse it, meaning óefficiencyô instead, or, at 

best, use óeffectiveô as a synonym for óefficientô, since the notions presented belong to the 

generally recognized notion of óefficiencyô.   

As for contexts in which efficiency is particularly described, plenty can be identified. 

For instance, Shimon Shetreet, in his 2011 Fundamental Values of the Justice System, 

identifies five such values, namely procedural fairness, public confidence in the courts, 

efficiency, access to justice and judicial independence. When discussing óefficiencyô, the 

author shows that a legal system may have very good laws, but they are ñof little value if the 

legal system does not provide an accessible, convenient and efficient method for enforcing 

laws and obtaining redress for violation of rights; hence, the demand for efficient court 

procedure, for a judicial process which is not unreasonably slow, and for judicial services 

which can be obtained at a reasonable costò
25

. This approach presents the main elements that 

reflect a precise meaning and requirement of efficiency in what concerns judicial systems. 

The author moreover specifies the models that should be employed for reducing óbacklogsô in 

the court system. The first model is to make the judicial system and the judicial process more 

efficient, thus saving resources, and this can be obtained, for instance, by transferring the 

cases from adjudication by a panel for adjudication by a single judge. The second model for 

increased efficiency is to introduce reforms which reduce the number of cases which come 

into the court, which can be obtained by decriminalization, alterative resolution mechanisms 

and so on. The third model would be to increase the resources allocated to the court system, 

which may mean increasing the budgets of the court, employing more judges, etc.
26

   

R. Ippoliti and G. Tria recently attempted to identify ñthe most appropriate model 

definition for the estimation of judicial efficiency and to establish whether an incorrect 

approach can have a significant impact on the policy makersô decision-making processò
27

. 

Their 2020 study has shown various previous manners of measuring judicial efficiency, but 

attempted to precisely identify ñthe most appropriate inputs and outputs of the justice 

production processò
28

. What is relevant for the present study is the type of approach, namely 

the fact that the authors (and others before them) managed to calculate, or propose a manner 

of calculating judicial efficiency mathematically speaking, in line with the definitions of 

óefficiencyô presented in the first part of this paper.  

Judicial efficiency is, therefore, countable, approachable from a quantitative 

perspective; it can be evaluated with the use of inputs and outputs (for instance, the number 

                                                             
23 EEA, Programme area nÁ21, Effectiveness and Efficiency of the Judicial System, Strengthening Rule of Law, 

Available at: https://eeagrants.org/sites/default/files/resources/Pages%2Bfrom%2BBlue%2BBook_PA%2B00-

21.pdf.  
24 OECD, ñWhat makes civil justice effective?ò, OECD Economics Department Policy Notes, No. 18, June 

2013. Available at: https://www.oecd.org/economy/growth/Civil%20Justice%20Policy%20Note.pdf.   
25 Shimon Shetreet, ñFundamental Values of the Justice Systemò, in University of Cambridge Faculty of Law 

Legal Studies Research Paper Series, Paper no. 20/2011, p. 1-2. 
26 Ibid., p. 2-3. 
27 Roberto Ippoliti & Giovanni Tria, ñEfficiency of judicial systems: model definition and output estimationò, in 

Journal of Applied Economics, Vol. 23, Issue 1, 2020. Available at: 

https://www.tandfonline.com/doi/full/10.1080/15140326.2020.1776977.  
28 Ibid. 

https://eeagrants.org/sites/default/files/resources/Pages%2Bfrom%2BBlue%2BBook_PA%2B00-21.pdf
https://eeagrants.org/sites/default/files/resources/Pages%2Bfrom%2BBlue%2BBook_PA%2B00-21.pdf
https://www.oecd.org/economy/growth/Civil%20Justice%20Policy%20Note.pdf
https://www.tandfonline.com/doi/full/10.1080/15140326.2020.1776977
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of cases settled), scores, formulas and so on. In this sense, the Council of Europe has 

established the European Commission for the Efficiency of Justice (CEPEJ), which assesses 

and publishes results regarding the efficiency and quality of justice in European justice 

systems. The 2016 Study mentions, for instance, that the efficiency of the courts ensures that 

ñall persons, institutions and entities, both public and private, including the state, are 

accountableò, and guarantees ñtimely, just and fair remediesò
29
. Among others, ñthe quality 

and efficiency of justice depend very much on the conditions of recruitment and training of 

judges, their number, the status that guarantees their independence, and the number of staff 

working in courts or directly with them as assistants or in the exercise of jurisdictional 

activityò
30

. Performance indicators employed by CEPEJ are the reasonable time of judicial 

proceedings, with the criteria (complexity of the case, the applicantôs conduct, the conduct of 

the competent authorities, the type of case) and rules (methods to calculate the length of 

proceedings) established by the European Court of Human Rights. These are used in 

conjunction with two indicators developed by CEPEJ, namely the Clearance Rate, which 

measures how effectively courts are keeping up with the incoming caseload, and Disposition 

Time, which measures the estimated number of days that are needed to bring a case to an 

end
31
. As far as óeffectivenessô is concerned, the document mentions it, stating, for instance, 

that the scope of the comparison of judicial systems accomplished by the CEPEJ is broader 

than ñójustô efficiency in a narrow sense: it also emphasizes the quality and the effectiveness 

of justiceò, and concluding that ñavailability of disaggregated data is crucial to a better 

understanding of the effectiveness of the courts and of the reasons behind variations over 

timeò, but it does not define it or any manners of assessing it.     

As far as effectiveness is distinctively regarded, the OECD published a piece on the 

effectiveness and fairness of judicial systems, stating that ñeffective justice systems protect 

the rights of all citizens against infringement of the law by others, including by powerful 

parties and governmentsò. In civil justice decisions, it is shown that ñthere is a strong 

correlation between the perception that civil courts are effective and their perceived 

independence from undue government influence. The delivery of civil justice services entails 

effective enforcement of justice decisionsò
32

. As far as criminal justice is concerned, research 

shows that ñeffective criminal justice systems are capable of investigating and adjudicating 

criminal offences effectively and impartially, while ensuring that the rights of suspects and 

victims are protectedò, and that ñrates of crimes and recidivism are commonly used metrics to 

evaluate the performance of the criminal justice systemò
33

. Moreover, research has shown 

that ñthere is a high positive correlation between the perceived effectiveness and timeliness of 

the criminal adjudication system and the extent to which people do not resort to violence to 

redress disputes and grievances. This suggests that when criminal adjudication system are 

perceived as effective people will tend to use it and enact procedures rather than taking 

actions themselves to obtain justiceò
34

. The quoted research has been conducted by World 

Justice Project and published in the Rule of Law Index (2016)
35

, where Factors 7 and 8 

measure civil justice and criminal justice, and Factor 9 covers Informal Justice, all of these 

                                                             
29 Council of Europe, European judicial systems. Efficiency and quality of justice. CEPEJ Studies No. 23, 2016, 

p. 184. Available at: https://rm.coe.int/european-judicial-systems-efficiency-and-quality-of-justice-cepej-

stud/1680786b58.  
30 Ibid., p. 81 
31 Ibid., p. 184-184. 
32

 OECD, ñEffectiveness and fairness of judicial systemsò, in Government at a Glance 2017, OECD 

Publishing, Paris, 2017, p. 250. DOI: https://doi.org/10.1787/gov_glance-2017-91-en.  
33 Ibid. 
34 Ibid. 
35 World Justice Project, Rule of Law Index, 2016. Available at: 

https://worldjusticeproject.org/sites/default/files/documents/RoLI_Final-Digital_0.pdf.  

https://rm.coe.int/european-judicial-systems-efficiency-and-quality-of-justice-cepej-stud/1680786b58
https://rm.coe.int/european-judicial-systems-efficiency-and-quality-of-justice-cepej-stud/1680786b58
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considered factors of evaluating adherence to the rule of law. It can be noticed, analyzing 

these factors and their sub-factors, that they reflect both issued generally associated with 

efficiency (the timely character of court proceedings), but also some specific issues of 

effectiveness, such as effective investigation, effective enforcement and so on; the meaning 

seems to be a general one, of óproducing an intended effectô. The European Commission, in 

the European Semester Thematic Factsheet Effective Justice Systems, managed to more 

clearly emphasize the relationship between the terms in question, óefficientô and óeffectiveô, 

stating that ñan effective functioning of the EU requires effective justice systems in all 

Member States. Quality, independence and efficiency are the key components of an 'effective 

justice system'ò
36

.   

In fact, in discussing óeffectivenessô, we should have in mind the qualitative approach 

noticed in the definitions and meanings discussed in the first part of this paper. Namely, we 

should have in mind the idea of ósuccess in achieving a particular result, a particular effectô. 

In this field, we are speaking of the achievement of justice, so what does that mean? What is 

the óresultô of justice that we should seek in order to decide when it is (successfully) 

achieved, namely when is ódoing justiceô óeffectiveô? So many elements can be employed 

here. First of all, I would say, establishing the truth ï a truth that is as close to the actual truth 

as possible, given the limitations of third-party decision-making processes, where the ñthird 

partyò did not actually witness the wrongdoing, may not know precisely what the parties to a 

contract actually intend and so on. This may be reflected in quality decision-making and 

quality legal reasoning. Also, an element that contributes highly to the fact that justice 

systems are (or not) effective is the enforcement of legal decisions. There may be quality in 

reasoning and the decision-making process, but, if the decision is not properly enforced, it 

would be difficult to say that the system is effective. Efficiency is, of course, another 

important issue, and it is desirable that an effective judicial system is also an efficient one; 

however, a highly efficient judicial system is not necessarily, with certainty and entirely, an 

effective one. In other words, a judge may be highly efficient on a personal level, and he may 

be adequately supported with all the necessary resources, and still not manage to achieve 

justice, to óeffectô justice. In the same time, not reaching, giving merits and publishing a 

judicial decision in a reasonable amount of time may be seen as not achieving justice for the 

parties involved, even though the decision may eventually prove to be adequate. Therefore, a 

proper balance between quality and efficiency is also essential for any judicial system to be 

deemed effective. 

3. Conclusions 

It can be noticed that, both in the specialized literature and in documents issued by 

various organizations, some of which reflect evaluations, assessments of justice systems, the 

terms óefficiencyô and óeffectivenessô are used rather carelessly (with notable exceptions, of 

course). While óefficiencyô of judicial systems seems to be given more consideration, due to 

the fact that it appears as a measurable, ócountableô, rather quantitative issue (as also reflected 

in the definitions of the term, presented in the first part of the paper), the same cannot be said 

about the notion of óeffectivenessô, which is rarely properly defined or differentiated from 

óefficiencyô in the field of judicial systems. Since the terms are sometimes used 

interchangeably, or as synonyms, or downright misused, and since they may entail different 

meanings, (more) accuracy is necessary. This can be achieved in numerous ways. First of all, 

of course, they could each be defined, particularly when the two terms are used in 

conjunction with one another, as separate notions. This wouldnôt necessarily imply a formal 

definition (as the paper has shown, particularly in the field of judicial systems, this may prove 

                                                             
36 European Commission, European Semester Thematic Factsheet Effective Justice Systems, 2016. Available at: 

https://ec.europa.eu/info/sites/default/files/european-semester_thematic-factsheet_effective-justice-

systems_en.pdf.    

https://ec.europa.eu/info/sites/default/files/european-semester_thematic-factsheet_effective-justice-systems_en.pdf
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rather difficult, although an official disambiguation would be highly advisable). However, the 

general meaning of the term that is used in a given text may be specified, or the specialized 

requirements brought by a certain notion may be mentioned. Any clarification provided is 

better than no clarification at all. The most important aspect, however, is to be careful about 

the meaning of each term and how they are being used, so that, if confusion cannot be 

decreased, it might at least not be increased. This is particularly important when discussing 

requirements that states must meet regarding their judicial systems, since lack of clarity in 

such requirements will often lead to inaccurate fulfillment.   
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Abstract: óThe current COVID-19 health crisis, has led to an unexpected global morbidity rise in 
modern times, although in human history man has been hit by such pandemics with a strong negative 

global effect. The current pandemic differs from previous ones in that, at present, in terms of 

technological developments, civilization, society as a whole, the impact on the condition, well-being 
and mental health of the population is a growing concern for researchers, as it can cause significant 

social risks, especially in the context of a family. 

In particular, the COVID-19 pandemic has created new risks and threats for today's families due to 

the social isolation generated by the measures of physical distancing, the closure of schools, 
kindergartens, nurseries, but also financial insecurity and instability at work and changes in access to 

health and care. social assistance. In this context, family relationships are of particular importance in 

order to go through this pandemic, communication being an essential element in child-parent 
relationships. We chose to study this relationship because children feel the most the lack of 

socialization, and proper parent-child communication could reduce the risks associated with isolation 

on children's mental health. Pandemics can be an important time in rebuilding family relationships, 
as there is often no time to spend together to share and do fun with your family. 

The purpose of this study is to investigate the relationships of parents with their children in the 

current period and it wishes to be a qualitative research study, the research design being presented in 

the methodology part. The study group consists of 10 parents, a small sample due to the limited 
opportunities to get in touch with people, time and space limitations on the part of the respondents. 

The study group was selected using the intentional sampling method, the criteria considered were for 

the parents to have a child attending a pre-school or secondary education level. The research data 
were collected through interviews on the WhatsApp application conducted with parents using a semi-

structured interview form. 

The variables studied were age, occupation, level of education, number of children and marital status 

of the parents. Following the interviews, the data were analyzed using the content analysis method. 
Consequently, the researcher aimed to assess, through content analysis, the directly unobservable or 

unquantifiable behaviors of the parents by conducting interviews. 

The results of the research revealed that the positive aspects of the parent-child relationship during 
the pandemic are spending time together, sharing feelings, feelings, carrying out activities and more 

accentuated communication. Negative aspects reported are social isolation, domestic conflicts and 

mobile phone addiction.ô 

 
Keywords: pandemic, communication, family, closeness, distance 

 

 

Introduction  

Pandemics have had profound and lasting effects on economic and social 

development throughout history. These events have greatly altered the economic, political, 

and social aspects of human civilization, and their effects have often lasted for centuries. 

Outbreaks have defined some of the basic principles of modern medicine, leading the 

scientific community to develop principles of epidemiology, prevention, immunization, and 

antimicrobial treatment. 

The word flu or influenza is a term of Italian origin first introduced in the early 16th 

century to describe a disease that is contagious and caused by a weakened immune system. 
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While the perception of the flu has changed dramatically in the last few centuries, this disease 

is still one of the most serious threats to humanity. Influenza-like pandemics are evident 

throughout history, although the twentieth century has seen some of the most impressive 

episodes of the disease, which have no comparison in history. 

In line with the decisions taken during the pandemic, measures such as total isolation, 

quarantine, social distancing, travel restrictions, closure of institutions and jobs, flexible 

working hours, online schooling and conducting education differently were included in the 

new social order. These new ways of life have generated changes from a physical, 

psychological, social and economic point of view. 

During this period, when there is limited contact with the outside world, many 

families, who woke up in a social anxiety through the isolation of the house and faced 

negative situations such as domestic violence or depression. Due to the changes in their 

professional life, some parents have left work, others have moved to the part-time or work at 

home system, and periods of isolation and time spent at home have increased. 

As parents were forced to work at home, there was an increase in their responsibilities 

for caring and educating their children, and a significant increase in household chores. 

Moreover, as a result of the temporary closure of educational institutions, the distance 

learning process has begun, and educational activities are carried out at home under the close 

supervision of families. These changes have changed the lifestyle of the family, and it has 

become more difficult for both parents and their children to maintain a balanced and 

sustainable lifestyle. 

Literature review  

In times of pandemic, when new lifestyles emerge, the physical and psychological 

well-being of families can be adversely affected. Factors such as spending more time with 

family members, restricting outdoor activities, disrupting eating, sleeping, and living habits, 

declining interpersonal relationships, negative news about the epidemic, lack of information, 

and fear of getting sick or losing it can prevent your loved ones from continuing their healthy 

family relationships
1
. Pandemics create short - and long-term effects on children's physical, 

social, and emotional development.
2
 

Family relationships are defined as the interaction between family members within 

certain rules. Family relationships change depending on the birth of a child. In other words, 

family relationships are shaped by the interactions of parents with their children. Because of 

the differences in parenting methods, parents choose different ways to interact with their 

children (communication, crying, education, etc.), but parents' ways of communicating with 

their children are universal. Also, as individuals, mothers and fathers differ from each other 

in the way they communicate with their children.
3
 Regarding the mother-child relationship, 

Adler stated that family relationships are very important in determining an individual's 

personal characteristics, and the socio-biological development of the individual was entrusted 

to mothers.
4
 

According to Freud, the mother is the person with whom the child establishes the first, 

only and strongest affection, it is the person for whom the feelings remain constant 

throughout life. Erikson said that the mother-baby relationship, which is established in the 

                                                             
1 Brooks, S. K., Webster, R. K., Smith, L. E., Woodland, L., Wessely, S., Greenberg, N. and Rubin, G. J. 

(2020). The psychological impact of quarantine and how to reduce it: a quick review of the evidence. The 

Lancet, 395, 912-920 
2 Schonfeld, D. J. & Demaria, T. (2015). Providing psychosocial support to children and families after disasters 
and crises. Pediatrics, 136 (4), 1120-1130 
3 Becvar, R. J. & Becvar, D. S. (2017). Systems theory and family therapy: a primer. USA: Rowman & 

Littlefield. 
4 Adler, A. (2005). Child education. In K. ķipal (Edt.). Istanbul: Cem. Publishing House 
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first two years after birth, is very important for the formation of a feeling of security or 

insecurity in the baby. The quality of the interaction between mother and child during this 

period forms the basis of development as emotionally healthy individuals.
5
 

Consequently, in healthy families where the family relationships are strong, the 

parent-child interaction is reciprocal, and in these families, quality care is provided to the 

children. Quality care for children can be listed as providing them with a safe environment, 

providing them with access to age-appropriate play materials, and providing them with 

opportunities to participate in appropriate activities. According to UNESCO data (2021), 

during the pandemic, it is estimated that 1.38 million children could not go to school and did 

not have access to various activities, team sports or play areas. During long periods of 

isolation, when parents try to keep their children busy and safe at home, they need more new 

skills, such as providing their children with quality care
6
. For this reason, in order to 

strengthen parent-child relationships, it is very important to turn this long period of isolation 

into an opportunity and to offer support to parents and children. 

In recent years, the relationship between parent and child has been discussed through 

a two-way interaction in which the child and the parent affect each other. The basis of the 

relationship between parent and child is the attachment defined as an emotional connection 

established between the child and the person providing primary care to the child. Bowlby 

(1988) argued that in attachment theory, the emotional connection between mother and child 

in the postpartum period is the process of attachment that continues throughout life and has a 

function in determining an individual's relationships with other individuals. 

Following the analysis of the literature, the objectives of this study, which has as its 

main purpose the examination of the parent-child relationship during the pandemic, are to 

reveal the following: 

 

1. What are the effects of the pandemic period, when family members 

stay at home for long periods, on parents' relationships with their children? 

2. What are the changes in family relationships during the pandemic? 

3. What are the activities carried out by parents together with their 

children in order to strengthen the parent-child relationship during the pandemic? 

 

Methodology 

The data from this research were collected during 2 weeks through interviews with 

parents who had at least one child still attending kindergarten. The interview method is a 

process that takes place with at least two participants and requires gathering detailed 

information about the topic. 

A semi-structured interview form was used in the study. Consequently, an attempt 

was made to access detailed information by asking the interview questions and additional 

questions to the participants. In a semi-structured interview, although the questions are 

prepared in advance, additional questions are asked to the participants during the interview 

process, which gives the researcher the opportunity to access more detailed information.
7
 

The semi-structured interview form used in the research consists of two sections. The 

first part of the research form includes demographic information about the participants' age, 

                                                             
5 Beck, S. J. and Ledbetter, A. M. (2013). The influence of parental conflict style on children. Personal 

Relations, 20 (3), 495-510 
6 Szabo, T. G., Richling, S., Embry, D. D., Biglan, A. and Wilson, K. G. (2020). From the helpless to the hero: 
promoting value-based behavior and positive family interaction in the midst of Covid-19. Behavior Analysis in 

Practice, 13, 568-576. 
7 Longhurst, R. (2010) Semi-structured interviews and focus groups. In NJ. Clifford and G. Valentine (Eds.), 

Key Methods in Geography. London: Sage 
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occupation, level of education, number of children and cohabitation. The second section of 

the research form contains questions related to the purpose of the research. Prior to the 

interview, participants were given explanations about the purpose, scope, and confidentiality 

of the research, and were asked questions from the interview. Each interview lasted an 

average of 10-15 minutes, and in cases where adequate answers were not received, more 

detailed answers were obtained through additional questions. 

Purpose and model of research 

The purpose of this study is to investigate parents' relationships with their children 

during the pandemic. The research is a qualitative study and was conducted with a case study 

design. Qualitative research allows researchers to define the world in which people live, the 

experiences they have, and the meanings attributed to those experiences. A case study is a 

qualitative investigation conducted in cases where a current phenomenon occurs and where 

the differences between the phenomenon and the context are not distinct
8
. In this context, this 

study attempts to investigate the current state of the parent-child relationship during the 

pandemic, using a qualitative research method. 

The Sample 

The sample of this research consists of 11 parents who were determined by the 

criterion sampling method, which is one of the purpose sampling methods. An intentional 

sampling method uses a sample that is appropriate and necessary for the purpose of the 

research. The criteria specified in this research were for parents to have a child who attends a 

level of preschool and at least middle school education. The study determined variables such 

as age, occupation, level of education, number of children and cohabitation of parents. 

A total of 11 participants were included in the study and, according to the age 

variable, 2 participants were between 26 and 31 years old, 5 participants were between 32 

and 37 years old and 4 participants were 38 years old and over. Among the participants, from 

the point of view of occupation, there were 4 housewives, 4 teachers, 1 civil servant and 1 

merchant. Regarding the level of education, 7 participants had secondary education, while 8 

participants had undergraduate studies and 4 participants had postgraduate studies. Regarding 

the number of children, 5 participants had 2 children, 3 participants had 3 children and 2 

participants had 1 child. Moreover, 1 participant was separated from her husband, while 10 

participants lived with their husbands. 

Data analysis and interpretation 

Information on the findings is included in this section of the study. To this end, an 

attempt was made to reveal the positive and negative aspects of parent-child relationships 

during the pandemic, to disclose the changes observed in mother-child and father-child 

relationships, to assess family relationships and to assess find out what activities the families 

spent during this period. The findings of the research are explained in diagrams. 

 

1. Positive and negative aspects of parent-child relationships during the 

pandemic 

As the first problematic question of the research, an attempt was made to reveal the 

positive and negative aspects of parent-child relationships during the pandemic. 

The pandemic period had a positive effect on parent-child relationships in four ways. 

These were expressed as spending time together, sharing, carrying out activities and 

communicating, respectively. The positive opinions of the participants related to these sub-

themes are presented below. "It simply came to our notice then. I had a great time. For the 

first time, we became so aware that we were a family. We did a lot of activities, we played 

                                                             
8 Yin, R. K. (2015). Qualitative research from start to finish. Thousand Oaks, CA: Sage: Guilford Publications. 










































































































































































































































































































